United States Court of Appeals 


for the Second Circuit 


JOINT APPENDIX 


United States Court of Appeals 


For The Second Circuit 


CONTEMPORARY MISSION, INC., 
Plaintiff-Appellee. 
-against- 
FAMOUS MUSIC CORPORATION, 
Defendant-Appellant, 


PARAMOUNT PICTURES CORPORATION and GULF + 
WESTERN CORPORATION, 


Defendants. 


On Appeal from the United States District. Court for the, 
Southern District of New York. 


ESTES Cot 


JOINT APPENDIX 
ee 
HAWKINS, DELAFIELD & WO 
Attorneys for Defendant-Appellan 
67 Wall Street 
New York, New York 10005 
(212) 952-4700 


WILLIAM D. O'REILLY 
Attorney for Plaintiff-Appellee 
§2 Sharon Road 
_ Windham, New Hampshire 02383 
(603) 893-0695 


i 


i1O101) 


PAGINATION AS IN ORIGINAL COPY 


TABLE OF CONTENTS 


Docket Entries. . 
Excerpts Trial Transcript . . 
Plaintiff’s Exhibits: 


2 — The Virgin Recording Agreement 
Dated August 16, 1972 ...++++-> 


8 — Amendment to the Virgin Agreement 
Dated March 19, 1978... + ++ees° 


9 — Amendment to the Virgin Agreement 
Dated October 23, 1973 ....--. 


10 — Amendment to the Virgin Agreement 
Dated October 23, 1973 


26 — Telegram Dated August 19, 1974 to 
ABC Records FromContemporary Mis- 
atOh, IRC) 66 OS ae EEE Ee ee 


29 — Letter Dated August 21, 1974 to 
Famous Music Corporation, Inc. From 
Contemporary Mission, Inc... 


32 — Crunch Agreement Dated May 8,1973. 


56 — Plaintiff's Chart Concerning the 
Record “Fear No Evil”..-+++++s° 


ii 


Contents 


64 — Purchase Agreement Between 
Famous Music Corporation and ABC 
Records, Inc. Dated July 31, 1974... 


Defendant’s Exhibits: 
A — AGraphComparing Position Achieved 


on Billboard Hot Soul Singles Chart to 
the Number of Weeks on That. .-.-e-+-. 


B — A Graph Comparing the Position of 
Songs on the Hot Souls Singles Chart 
to the Number of Bullets Received by 


a Record «4 2225s see" eee 


E — A New York Times Review by Clive 
Barnes Dated December 2, 1972 .-+-> 


1 — New York Times Review by Don Heck- 
man Dated October 20,1972 ..-+++e8 


K — An Agreement Dated November 28, 
1972 Between Contemporary Missivn, 
Inc. and Famous MusicCorporation. .- - 


N — Affidavit of Father Issac N. Raney 
Dated May 22,1972.-.-+-++er*"7 "°° "* 


N-1 — Letter From IRS Dated Apri! 23, 
1972 Attached to Raney Affidavit... +> 


iii 


Contents 


WITNESSES 


Mr. O’ Reilly: 
Direct ..-+ ss 
Cross operke 
Recross .. 


Stanley Gortikov: 
Direct ...-. 
Cross .-.--. 


Mr. Martell: 
Direct... 
Cross .. 
Redirect. 


Melvin Schlissel: 
Direct ...--> 
Cross gihesenis 


Mr. Ruppert: 
CrosS «ees 


gi. OAVIL DOCKET Mere. 
amereD sTaTEs pisTkict court “~. .. ‘gh 
' ley demand m7 


raegt. e Oe | . 


= 


For or plaintiff: Ree 


reason ek es eee 
eidon sre ; 
Y MISSION, - INC... ; c "seh Kren By E89: oi 7 “we F-2470 


(OUS. MUSIC ‘CORPORATION and. - 
OUNT PICTURES CORPORATION ini 


pie WESRERN CORPORATION — pes eee 


—-—— $555 ~~ ore -_——— 


ae 


ied 


“For dete ndant: : ae 

” Schwartz Burns Lesser & Jac 

ads Park Ave. N.Y.%- “10022 
| @aramount et ano) 


— 980 


~{ gevatas Delafield & Wood ~ a ae 
67 Wall St. N.Y. c. 10005 HA 245140 ae 


* (famous Music) 


; i rs 


Basis of “Aetion: = reac ch of. . | Docker fee ed = 


H 


Ageeemen:-Failure to per form ot 
Wit ness fees 


Services. as. azteen Lo. 


pee 
Action arose at: 
Se 


aa} .- 


t# i! , : ate t oo pes a ’ 
R * - ‘ : 5 betel 
Be cate seen) a ———— 


Contemporary Mission, Inc. ve Famous Music Corp. 
74 Civ 4945 


PROCEBDINGS 


——— ee —— 


I1- "—" Filed Complaint & Issued Suumons- ieee 

1207 piled attevere-%* der: for-aervice-2t indgviduals<Clerk - - 

~JaFiled summose & return,_served Gulf Wester Ube 13-74. 

Fic 74pi ied ANSWER OF det’: (Paramount Pictures & Gulf Wentern) _ Kone 

JOo74Filed ANSHEE of deft. (Famous Music 

ec. 30-74riled deft! (eamous Mis ic) notice. 

i 1tfi's. request. tor jury _sriel.— 
DED_ANSWI rn of defts.(Paramou 


_——— bad 


X¢ cxamination bet ore trials. 


- _ LS een em ES 


D_ ANS eet ano) - - ---—- -— y tae 
1 effdvt & Show Cougs Order for gn order modi fying pitff' sn 
deposit ton. All $f gcovery. purguant to pittf's }-6- 75 no 
d_yntil ‘che hearing & deters! nation of this ge 
; erro g aes 
srandum ins upport ‘of potion for prorective order -_— 
1 Affidavit by_Devid N._Judelson. in suppors - 
ee git, cs ee oe eee ee Oy ake pg ifiss ae ee 
a 9]-15\ Filed pitfe’s effdve_in opposition to matic ink 
‘ij affdvt of V- pres of contemporary Mi sel g@otion for & _. 
qtive acdets eo =" Oe ener eee ee = 
'g jemorandum af }aw in gupport of potice of deposition. .__-——~ 
led_affdve of "3.1 Arabi le in reply to the opposing effdvts of pitff. to moti 
ota for_e protective onde! a eae ree ig naar er 
=-75| Filed memo endorsed ot Order_ co Show Taus 75--Hotion denied —. _Judeleo 
_to be. deposed at & time and plece. to be. nse]. &@ ordcred-Owensl 
_Mailed -! obises-.—--—-77ec ia inser res : 
‘affdve of Fr. John 270° Reilly. in oppos! tion f° i 
t_of Wo, D- Q' Keilly in-opposition to a mocior fo 


cof lav in support of pitit's notice of deposition. -—- 


— 


ere 


ae ae 
| piled Stip & sdentiality. chat all budgetary & finenctsl. 
_ __whether_a¢ ed, which is supplied to e ite atty..W.D 
__ B’Reilly- will pe kest confidentail & will be used onl 
| for no other, purpose. ed indicated. en J. 
120 : Z 


ye OES Dit ¥ AA ~~ Estee oe 
AFhaavit & tice GE Wotton wy Parasiofnt Pictures 


compe Lling_ pltff to answer certain questions 


of its pretrial “depositions et¢s 5 indicat 


ce 


filtis ‘[oprosine affidavit ova ition Tiled by defva compelling, PLUET 
e 


questions, et, as indicatede : eae 
Sled defte “eply affidavit in reply to the opiosing affianyit f pitfs 
aint motion for Se order_c ompelling further discovery in this 
= ac indicatede TT) RR ee 
akon # 2707: Finallys 
it, is the deft! posit 
“To the extent. that the 


? 
wernt 


w be mad ‘from governmen 

ary sources, the pltff should ive tne. uthorizgtione 

Jotument have been destroyei and are no_ ic 

_ {a sample | affidavit to that _effect is 8 ufficiente Tl 
expeditiously as outlined gbove, Uaettele WS, Mate 

- eee ee VAN my “a aay tho reo Wo ad, me oe é sate 


—~ ~ tt - 
terse hot tte 


We LO 


3 « 
anpwer 


' caro fase “hoe VS FAMUUS NUSLU CORP. BT@AL 
bn, fan USS : 
PO 3 


4 
\ D. ©. 110 Rev. Civil —_— 
PR 
Soca ne aan poo rs 
for an order. granting . rote to| thi 
ON 122d“75 


| pars 
Filed Hee Te Affidavit & | 
ny pla it on the jury t. rtble befor: Quen, 


1 ed 11-2 1-75 ; 
“NeWeTS Us nae Ye“ “on erropntoriess eae as indi: test 
sucord scto of quberrogatorics y ates 3 indie tede | 
Welal Order dated 1125~75. Owene Jo | tp 
A Seger in. “oppasttion $9. PAtet' se eat ae to. 
for. 8-32.16. + % 
moar boc 


the jv 
t& noticed ef | 
ries st a5: gage SHG 
ake: 2 1. Mee vote (fer __—_. 
poo i hag for_ dave to > cake. 9 


Music) | ‘memo. of sition “to  Pittf's. , motion f eae 
n support of € Pefcs’ . css _for security for cost. oe 
fidawit io support. an immediate trial ee. a 
in suppor’ ic an iomediate teiek.g oj = 
°. picéf's. repl ption ‘for _ 
ee nee! ee hes 


(Famous Music) ‘motion for _ 


reine ‘and in 
led ; Pitec's. reply af 
reply memorandum 


filed P Pitff's. 
. affidavit in response ¢t 


beet 


marie? 
‘affidavit: in dpposition £0 Deft's, 
; law. in opposition to Deft! 8. notion “for security — #3 


‘compel further. os 
of Pitff's. a 
tion for_ ‘leave to_ , 


Defts' . motion to 
oral depo ition 


“for_¢ aa 
affidavit in eae to 
Defts' . mo 


es 
phe 23° ~75 | Filed. od Pitfi's. 
. "answers. to. taterrogs. & for leave to take 
memoraadum of baw in opposition to 
mn of pitff's. experts. _ 
or a trial areference. Bap eae 


Filed | ed Picff' 8. port. ‘of motion t: t 
CE. HELD BY Mag. “Goettel. ane 
vic. in support: of movion for. eae 


IAL, SONFENENG 
niet et_ano.) raphy afetda 


793-75 | Filed Picfe' "he 
‘take the. e oral depos itio 
affidatit in sup 


_furth as 
03-06-76 Filed Memorendun iets a 
ts! re second Bet Ss “jnrerrogs. 

filed. “176-76. 


+ 
< : ed Pirft's . “‘sumnary. 
_Ok = 38-16 Filed ‘ema ond_on Siemor anc 
memorandum © of ‘the Magistrate is ae he order, of ti 


yiuables noche 2. Dae ate 
“ yirhout ruling. ‘onthe = 


So Le aL ae 
02-18-76 ‘Eiled Memo Bad. on Pitf£'s. “motion filed. 4 11-21-78. 
: tion this case is a ealendar_for Stet 76, oF as soon 
DZ d Date es Oo eetia Music) Se ectiaee | tone ta Pittf's,. first set of interrogs.. 
‘ A716 affidatit & notice stam! foe ee -senee answers to interroge. 
1. ‘end | for ens tet. 3-5-76 oe Zn pee reg Soe 
@ 02-27-76 Piled ! Pit , memorandum of lew is. yet of “‘Sotion to compel. i eae a | 
“affidavit. in “opposition to Pittt's. motion to comel| 
pentcu te. pictt'e, 


13-08-76 Piled Daft's.- rw 
_ answers te interrogs. 
— 0-98-76 Filed Defte'. (Paxsmount end quit & Weetere). ottidevte in op 
1 anavats fo ag oe as * 
HELD BY: Meg. Goettel. 


_mation ta 
~G5-05-76 | PRE-TRIAL | CONFERENCE. 
Filed. api toate risinal Nasorenten of Mas. Goettel. 
, covers 2. - 


bis. Court. ae 7eg0wen, J. 


nea 


a ee a I ES 


ee 


\1SSLON, INC. -v- FAMOUS MUSIC 


~ cOrTEAPORART YM 
‘Ta Civ. ~~ Owen". 
eee sett 
Simcoe pata PROCEEDINGS Pr anor 
404-0 34-01-76 - Filed Deft’ 8, (Famous Music) “anavers. “to Pitfe's. “{ntarrogs. _ a oo sseOKSE es 
led Defts'. (Paramount and. Gulf & Western) a answers to PLtefs. interroxs.. ee 
tial summary | 


4-QL-26 _ 
Ola 76_ Filed Deft's. (Fanous Music) affidavit & notice of motion for per 
gs judgaent:, ret. 4-22-76. 
04-13-76. aie ied Deft's, (Pamous tusic) | memrrandue ‘of lew in “supp 
RCE ‘eummary judgment. 

51 Filed Memo_Enc_© en Dett! Be. (Ramous Mais). “pot Loa. “ea. requite PILES. _ ro post. geen ity 

=. Hotdon. denied, +> Sune! Jat ae ion er Pre 
randum _¢ on ta m0 age 


ext of mation for wacetat 


ing t 
YOREISTET et memo. endorsed | on. Bote 


he 5-76 | 8 2 TRIAL. CONFERENCE Ce HELD BY Oven.J. : 
aati Piled Order that _Pather John T.( Sits ly 7 is hereby £ found to be i to be in conte aide bi 
_ Court, | and is_ hereby fined 950,00 00, guch fine to _D be paid to. to. the sa of: 

~~ Court within 10 days of E_Feceipt pt ef ac of this ar der. “The Clerk ¢ 

d to “transit ac : Opy ot ehis 0 Orders ¢ “to Father 0 ) Readily 


Covrt is ocdered 
(oat! sited | notice) Judgueni. Entered ss craicclcaty ene EET Th ans Gl Mal) 2 


ajled nokics) ite le Centecaon 
ore Owen, J. _jury rial “Le gute. ihe eee ee : 


rial corgpumece —-.-- a ecoenenineenes 


fa} cont tinued. ee. 


a ene —— 


_soneipueds—.. 
Trial gatstiussle — 


Trial covtdar 2k. 
vial 


3 aA eaney : 


? 7 
Vas * 
— 


Ae ii ee Ate ingt. teft one pen aie 
oa 12.00. re Pea at 
zi “om ie 2b aes esc ebai dp fhe sueun. prae hre 
dismiste A fp 19 Pas miguel. Piceuree. ae & Gul <1 Se eT 
nepitu dt a See seed wf bo Famous Mui btsssesees ds Taga sg 
ety oo | -.— abated 21° -276, aaited. DOs! i heer 
Piled pees. — of. pc2e af provendines 2 red May "9 aha! mE wt 
el wan sip: at res: ie eee 2. peoueag lass daiet tay 1 
PMled « a Anis E Nee pam wire J [org da’. el tty. Aa ‘ 
Lls:’ basi. Pe wy) ‘as ae 3b Co. peocectins® Sifted ood. i, ‘ py kart sed ais 
led Pitét'e. penorendwe of leavin appoaition to rd ‘for ‘Judgaent notuicheta 
_ the verdick. - a 
Filed Deft‘s. ‘(Feanve Mupte)- rapis_briel in eupport of motion. for. judgeent ¥,0.V. | 
Filed Memo. Bnd on on Deft's. (Fasous Mus motion for ——— N.O.V, Mott 
dented. .oeeeech® Oven, J.  § otto eatice) ae oe 


(con't) 


sn ila anise Re IIE SO 


Lawes ee teame es o* 


SN rg eee 
aic - Corp.) rp.) Notice of ‘Appeal from judges at dated “$-28-76_ 


76 \Filed. PULL! se notise ot -ppeel from phe final judg ent eotered i: 
, Surry vardi:t ag fe beft, Tagau~ Mugie ondy. (mai bed notice) 
“99-01-76. Filed teanso tet cf reec of proceed nbs dated 4-2 7b. 7 
gt cer {fica on & Ataandrde a) of the. recotd_¢ en 34f2 
7! aon haee ws. 4 ties oS 


e 


5,8° 11 Filed Deft’ rs “(Fanous:Hus 
| (mailed notice) 


0910-7 Ib \Tilet messes 
weed a Jig ; my gern (4A. ue Ute: - 
eee x cea Luge eae hits ste © pe theeee Sy 


irsyuanr TO. --- 


i ll aes eieiamcetnlitaatectiil By Ne erent titan, seth ee ee ee 


. 


a a 


EXCERPTS TRIAL TRANSCRIPT 
(pp. la-187a) 


ajb 2 29 
this went for nought because Famous simply was unable to 
distribute these records. 

Now, when we come back to July 3lst of 1974, 
once ere the important thing is everything is sold, they 
are left with a smaller record company, Crunch records, 


and once Famous is sold there is no way left to distribute 


the records any more. The same problem, the entire invest- 


ment they put into this over a period of more than a year 
is simply lost. 

Now, the law is very clear that where there is 
a non-assignable contract, that is a contract that cannot 
be assigned and a company such as Gulf & Western orders 
its wholly-owned subsidiary, Famous, to sell that division, 
Gulf & Western, the parent, will be held liable for inter- 
ferring with the contract between Famous and Mission and 
they will also be held liable for any damages that reason- 
ably follow from such an action by Gulf & Western. 

Damages mean monetary harm and other harm, pri- 
marily monetary harm and that is what we are talking about 
in the end. We are talking about amounts of money that 
were lost by plaintiff Mission because of defendant's 
actions, the defendant Famous, the defendant Gulf & 
Westernaand the defendant Paramount, the third defendant, 


who didn't play as large a role as Gulf & Western but 
xe 


ee enadtialhacicainntaans mien PLT Pa TE 


2a 
kek 
O'Reilly-direct 
Yes, please, Fther. 

A "within the first year of this agreement Famous = 
shall select and appoint at least one person to personally 
oversee the nationwide promotion of the sale of records 
hereunder. That person shall maintain personal contact 
with the Mission personnel and give weekly reports of the 


progress of such promotion." 


Q Did you and Mr. Martell have a conversation 
with respect to the appointment of a personnel overseer? 


A Yes. 
Q What did he say and what did you say? 


MR. LAWLESS: I object to this. This is 


extraneous, your Honor, irrelevant and immaterial. 


MR. O'REILLY: It is in no way irrelevant, your 


¢ 


Honor. 


| 
THE COURT: What part of this agreement is claime 


| 
to be ambiguous in that it requimws explanation? 
| 

MR. O'REILLY: Your Honor, we have contended 


that Famous failed to -~- 
THE COURT: Come up here. 
(Discussion at the bench off the record.) 
Q Father O'Reilly, did Famous Music ever appoint 
a so-called personnel overseer in accordance with Paragraph 


14 to oversee the promotion of your reoords personally? 


O*Reilly-direct 
No, never, 

Q Father O'Reilly, r would like you to turn to 
Paragraph 23 of the contract, please, Under Paragraph 
23C, would you please read that brief paragraph for us, 

A "The amount of Promotional expenditures made.* 
Actually it is a continuation of the opening. 

Q Is that referring to the 50,000 promotional 
expenditure? 

A Yes, 

Q Go on, 

A "Starting February 28, 1973, and every six shee 
thereafter Famous shall submit to the Mission the following 

‘ 


information for the six-month period ending two months 


earlier," 


" Then amount of Promotional expenditures made 


Provided that this information need not be given after a tot; 


of $50,000 in promotional expenditures has been made," 

Q Did you ever receive such information from 
Famous Music with respect to the expenditur e of $50,000 
or any amount less than that Or more than that, Father? 

A . No. 

Q In fact, you never received any such statement, — 
did you? 


A 


<a TE OE CT 
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O'Reilly-direct 108 
LAWLESS: I object to that as leading. 
COURT: It is repetition. Let's put it 
that way. 
LAWLESS: I will object on both grounds, 
your Honor. 
COURT: All right. 
MR. O'REILLY: The question and answer stand. 
THE COURT: Go ahead. 
Let's avoid repeating the witness’ answer. 


MR, O'REILLY: Yes, your Honor. 


Q Father, did Famous Music ever appoint the eight 


independent promotion men which you discussed earlier? 
A NO. 
MR. AMABILE: I don't believe there is any- 
thing in the contract with respect to that, your Honor. The 
witness testified as to some conversation between himself 


and Mr. Martell. . : 


THE COURT: I will sustain the objection on the, 


grounds of form in that it seeks to incorporate the contract. 


I take it the answer is -- if you want to establish -- 

MR. O'REILLY: I am not attempting to incorporat« 
the contract. 

HE COURT: I thought you were. 


MR. O'REILLY: No. 


Ad 
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O'Reilly-direct 109 

MR. LAWLESS: Is he claiming ambiguity then? 

THE COURT: He is asking whether they ever 
appointed eight independent people. 

MR. LAWLESS: They are not obliged to under 
the contract, your Honor. That is the point. This was 
the pre-contract discussion stage that I think he is now 
confusing with the contract itself. : 

MR, O'REILLY: I am not confusing anything, your 
Honor. what I am attempting to do, I am attempting to 
show that this whole contract -~- 

THE COURT: Is this something that did not end 
up being incorporated in the contract? 

MR, LAWLESS: Yes, sir. That is the point. 

MR. AMABILE: That was the basis of my objection. 

| 


THE COURT: I will sustain that. 


Q Father, after the agreement which I have just 


t 


shown you was signr<d, Exhibit 2, were there meetings that 
: , | 
took place between Famous and Mission with respect to 


the promotion of «he forthcomina rock opera Virgin? 


A Yes. We had -- 


Q How often did these meetings take place, Father? 


A Almost daily. 


Q I see. What were the subjects they covered, 


Fathe r? 


O'Reilly - direct 231 
Fine. What did you say to hin, if anything? 

A I said tu him that .t was -- they were breaking 
our contract, we had invested hundreds of thousands of 
dollars, we had signed contracts, they just couldn't 
arbi carily sell a company and just literally put us out 
on the street. 

I pulled -- I had one of my contracts, I pulled 
open the contract and showed him paragraph -- 

Q Whatever. 

A Showed him that it could not be assigned, this 
contract cannot be assigned. 

He said, “Don't speak to me about it, go 
ABC. They are the ones that it has been sold to." 
THE COURT: Was anything else said? 


THE WITNESS: If I am to give the whole story 


just give me time. Don't stop me and I will give the whole 


. 


picture. 
Q Go right ahead, Father. 
A He also mentioned to ine -=- I asked him about the. 
promotion expense. He saic, “Don't talk to me about that 
. any more, John, My hands are tied, I can't even sign a 
check." That is what he said to me. 
Let's see, I showed him the contract and he 81d, 


“yes, Father, you do have something there «". 4 hope you do 


arjb O'Reilly - direct 
well with it" or something to that nature. 
Q Now, Father, as I recall he said you should go 
to ABC. Did you go to ABC thereafter? 
A Yes, I did go to ALC. 
Q When did you first contact ABC? 
A I contacted them about 15 minutes after I spoke 
to Mr. Martell. 
Q Was that by telephone or in person? 
A By telephone, I eei red. 
With whom did you s,2ak at ABC? 
I spoke to Mr. Len Korobkin. 


Do you know what po: -tion Mr. Korobkin held in 


A One of the attorneys at ABC. 
Q Please relate to the jury the substance of the 
conversation between yourself -- 
MR. \AWLESS: That is well hevone the claim. 
ABC is not a party here. 
THE COURT: Suppose you come to the side bar, 
gentlemen. 


(At the side bar.) 


THE COURT: What makes this admissible, talking 


to some lawyer who probably really doesn't know very much 


about it and speaking as a lawyer and what makes this 


8a 


arjb O'Reilly - direct 
admissible from a man who is not employed by Famous? 
| MR. O'REILLY: The reason is, your Honor, becaus2 
we have as part of our damages indicated we spent monc? 
in mitigation of damages. 

In other words, what we were trying to do, as 
soon as we found out that Famous was not going to have 
anything to do with this and had passed everything onto 
ABC, we tried to get to ABC ‘to see if there was some basis 
for this record to continue to move up the charts. 

Father O'Reilly took a trip out to the west coast 
in an attempt to work out, resolve the problem. 


Now, we are claiming that these expenses asso- 


ciated with this would be in mitigation of that. During 


this conversation an appointmert had been made to g> out 
to the coast about a week later or so. I have forgotten 
the time frame. 

During that initial eaecereuticnvthe fact was 
discussed and the fact that Father O'Reilly should come to 
the west coast was discussed and that is why we have this 
conversation. 

THE COURT: Can it vé stipulated so we don't 
have to go over a completely inadmissible thing, that 


there was a phone conversation with a lawyer from ABC at 


wnich time an appointment was made to go somewhere else? 


9a 


O'Reilly - direct 234 
MR. LAWLESS: I£ he wants to stop there, fine. 
MR. O'REILLY: Mr. Korobkin will be called by 
the defense. He is on the witness list. 
MR. LAWLESS: lie is on the witness list I can't 
assure you that he will be. 


THE ZOURT: If that is all you want on that phone 


O'REILLY: Exa-. ly. 
COURT: There is no problem. 

MR. LAWLESS: If that is the end of it. 

MR. AMABILE: We would stipulate and put the 
stipulation on the record. 

MR. O'REILLY: We can pass by the phone conver~ 
sation and go on to -~ 

MR. LAWLESS: He wants to go further. 

THE COURT: What happens from here in terms of 
testimony? 

MR. O'REILLY: What happens is that I assume -- 
I assume I am making an informal offer of proof at this 
point. 

THE COURT: As to what happens. You have a wit- 
ness sheet of this man to guide you 50 you have some idea. 


-MR. O'REILLY: 1 certainly do and what I an say- 


ing is what happens is that Father O'Reilly oes to the 


10a 
arjb O'Reilly - direct 235 
west coast and meets with Mr. Korobkin and Mr. Korobkin 
indicates -- at first he is very much interested in tue 
song after he heard the song Fear No Evil and he personally 
indicated he thought it was an excellent song and went up- 
stairs to speak to the president or vice president of the 
company. 

When he came down he told Father O'Reilly that 
ABC was not interested in bien up any parts of the 
Virgin-Crunch agreement and would have nothing to do with 
them. 

As you recall, one of the arguments we are making 
is that Famous had no right to assign these contracts any-~- 
way but even if they did, ABC did not pick them up and 
ABC did not choose to honor the contracts. 

Therefore, FamouS was still bound under the 
contracts. 

MR. AMABILE: That is not in the pleadings. 


THE COURT: Where is the contract? Somebody 


have a copy of it? 


(Handed to court.) 

MR. O'REILLY: Paragraph 29 deals with assign- 
ability. 

THE COURT: Gentlemen of the defense, it would 


seem to me he is entitled to get into this conversation. 


COuTurae O6TEIeT CANNOT PORTE BE +e FAUEOTUNUNEE 


Ila 
O'Reilly - direct 
MR. AMABILE: May I be heard on that? 
THE COURT: Under the clause of the agreement. 
MR. AMABILE: That is one of the questions we 


raise on our argument for summary judgment but there was 


| 
| 
i 
| 
| 
| 


no theory that was raised in the pleadings of this law- 
suit that would permit recovery against the assignor Beceuae 
the assignee breached it. é 

The only thing I gather is that the assignor did 
not breach the contract, not that somebody else breached 
it and that the assignor is then derivatively liable. 

That is a new claim and that is one of our arguments ~~ 

THE COURT: I'm not sure I foliow you. 

MR. AMABILE: Under the claim as it is now being 
raised by the plaintiff, the assiqnee ABC breached the 
contract and therefore -~ 

THE COURT: No. 

MR. O'RELLLY: That is not the claim at all. 

THE COURT: The claim is that, passing the ques~ 
tion of whether you had a right to assign this in the 
first place, it was a condition of the assignment that 
the assignee agreed to be bound by the obligations of the 
agreement. He is going to put in proof that the assignee 
~ejected the agreement. 


MR. AMABILE: I submit that an agreement between 
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ABC and Famous contains a commitment by ABC to be bound 


by the ajreement. That satisfies this condition. 


MR. O'REILLY: No, it doesn't, your Honor. 

MR. AMABILE: Let me finish. If subseguently 
ABC did something it should not have done plaintiff should 
have sued ABC. 

THE COURT: But is there delivery of an execution 
and delivery to Mission of an agreement by which ABC agreed 
to be bound? Show me in that agreement that ABC states 
that there is an agreement to be bound. 

(In open court.) 

THE COURT: Ladies and gentlemen, what we are 
dealing with involves matters of law as to whether certain 
evidence is legally relevant ard appropriate for you to 
consider. I am now making a determination whether it is 
or isn't and then we can go forward with that part so that 
the decision has to be made whether or not there are cer- 
tain matters which should be called to your attention or 
whether they are proper for you to consider; or wilether 
they are matters that in my judgment you should not con- 
sider. That is what we are doing here. We are not keeping 
things from you except in a legal sense that I have a duty 
to rule on these matters first to determine whether you 


ought to hear them as part of the overall issues presented 


to you. 
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MR. AMBILE: This was marked on a deposition. 
It was this paragraph, your Honor (handing). 
THE COURT: Mr. Amabile, you draw my attention 


only to Paragraph (b) ? 


MR. AMABILE: Yes, wherein it says that the buyc: 
| 
assumes all obligations in the contracts which are delivered 


| 


herewith. I am paraphrasing it. 

MR. O'REILLY: Are you reading him the whole -- 

MR. AMABILE: No, I am paraphrasing the agreement 

MR. O'REILLY: Does (c) also have anything to do 
with it, 2(c)? Would that be pertinent? 

THE COURT: I must confess that unless you can 
show me where, I do not see that this Paragraph (b) of 
the assignment to ABC fairly meets Paragraph 29 of the 
original. 

MR.O'REILLY: One other point which is very 
important here. That contract, your cue, was first given 
to us in 1975, more than seven months after the time frame 
that we are talking about and more than four months after 
the lawsuit was commenced. It was given as part of the 
deposition, discovery. 

MR.AMABILE: The contract says, "The buyer will, 
and does hereby, assume" -- and I am leaving out something -- 


"assume all of the liabilities and obligations of seller 
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disclosed on the balance sheet, summaries furnished in 


support thereof, the actual contracts, agreements and 


other documents delivered to buyer." 


I am not quoting now. ABC assumed all obliga- 
| 


tions under the contracts delivered to it by Famous. Among 


the contracts delivered to it by Famous was the contract 


between plaintiff and Famous. 


So that ABC by this clause, your Honor, assumed 


all of Famous' obligations to plaintiff. 


Mr. O'Reilly has indicated that the original 


contract was not delivered until after -- 


THE COURT: Nothing was delivered to him, he 


said. No contract whatever. 


MR. AMABILE: There was certainly an oral com- 


munication which put them on notice that ABC had assumed. 


We just heard that testimony. 


the last 
and that 
from the 
the sale 


has been 


- 


THE COURT: That does not meet Paragraph 29 pres 
MR. AMABILE: If we realize that the purpose of 
condition in Paragraph 29 was only a notice provisio: 

plaintiff himself has agreed, has just testified 
witness stand that he had obtained notice of 
and of ABC commitments, the impert of that paragraph 


satisfied by the parties. 


Tony Martell told him about the ABC sale the 
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day before it was executed. 
MR. REILLY: Your Honor, if you need anything 


additional, this is from the same document that Mr. 


Amabile is quoting and I would tell you that I would rather | 


talk about Paragraph 1.3 because that is what is pertinent 
here. That is what is pertinent. 

Paragraph 1.3 says, among other things -- this is 
ABC and Famous. "If consent is not obtained or if 
attempted assignment thereof would be ineffective so that 
buyer wouldnot in fact receive all rights, the seller" -Q 

THE COURT: Let's not copy it into the record. 
There is reference here to 1.3.of the July 31, 1974 agree- 
ment. It is called to my at tention in this regard. 

MR, O'REILLY: That is fine. 

THE COURT: At this point I see this to be 
a jury question. I may withdraw it at some later point. 

I overrule the objection. : 

(In open court.) 

Q Father O'Reilly, 1 think we were in the middle 
of discussing or at least hearing you relate a telephone 
conversation between yourself and Mr. Len Korobkin, attorney 
for ABC. 

Would you complete the conversation by -~- 


THE COURT: No. I take it at this point, 
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Father, it has been stipulated here in the course of that . 
conversation an appointment was made for you to meet with 
somebody in California at ABC, is that right? 

THE WITNESS: Not really. 

MR. LAWLESS: That is what we stipulated to, 
your Honor. 


THE WITNESS: The first cail -- 


THE COURT: Did tnere come a point where you 


were given an appointment to meet with somebody in California 
THE WITNESS: The first call -- could I just for | 


a few minutes -- just allow me to say this. 


THE COURT: No, I don't want to get into the eub- 


| 


stance of the cal] because it is inadmissible. I am per- 
mitting the fact to be established that an appointment was 
made for you to go to California and meet with some ABC 
people. 


I take it that happened. 


THE WITNESS: No. That was not an appointment. 


I am going to have to say what it is. 


MR. LAWLESS: That is what we just stipulated 


to at the request of counsel. 
THE WITNESS: It is not exact. 


THE COURT: How did your meeting in California 


with ABC people come to pass? 


eeerennnii: 
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THE WITNESS: I went out there and then allied 
up for an appointment and spoke to Mr.Stark of ABC. 
THE COURT: All right. 

Q Do you want to continue? 

A I went out there about -~- almost a week after 
I spoke -=- the first call to Mr. Korobkin because Mr. 
Korobkin told me -=- 

THE COURT: Please. I don't want to get 
into that. 

A I came out there approximately a week after the | 
company was sold. I called Mr.Stark on the telephone. 
Actually I called for J. Lasker, who is the president. 
Mr.Start got on the phone, who is the vice-president, and 
he sid, “Oh, how are you, Father? I am very happy to 
talk to you." | 

I said to him, “Well, I am out here regarding" -- 
we were with Famous Music. He says, “Oh,yeS, I know all 
about it. We have got Fear No Evil and our men are out 
there promoting the record already, Father." 

I said, “Oh, really?" 

He said, “Yes.” 

I asked if I could come over to speak to him. 


He said he wouldn't be available to speak. 


So I then called up Len Korobkin, whom I had 
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known previously. I went over to see Len Korobkin in his 
office. I asked Len Korobkin -- I said, “I just was 
talking to this Mr.Stark and he told me that you people are 
already on this recom, got it out and promoting it. That 
is a little hard to believe." 

He started laughing. 

He said, "Don't mind him.” 

He said, “Let me see the record.” 

So I gave him the record and he played the ee, 
He told 3: it was a great record. He brought it, Fear 
No Evil, to some people in his publishing division and 
he played the record for them. They thought it was a 
great record. They said so to me. 


He then said,"Wait here." 


He took the record up the stairs to the executive 


offices, came down about five or six minutes later and says | 
"Our company want no part of this and we want no par tof | 
the whole arrangement with you people.” 
Q What was the whole arrangement, Father? 
A No part of any contracts of ours. 
THE COURT: This is what he said to you? What 
did he say to you? 


THE WITNESS: He sid, "we want no part of 


this. We don't want tc touch cruch.” Those were his 
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exact words. lle said he never saw -- I showed him the 
amended contract showing that we are co-owners of Vi1qin. 

He said he never saw those contracts, they 
weren't aware of those, he told me. He told me he didn't 
want any part of Virain. He didn't want any part of it. 

I said to him -- how did he put it? JI am trying 
to remember his exact words. | 

He said, “It's no use wasting your time with 
this company. We are a big company. We have over 500 
albums a year we pnt out. We got our own promotion depart@ . 
ments. We didn't even want Famous Music.” | 

He told me that it was a deal made by the people 
in the entertainment aspect. 

THE COURT: Wait. We are only discussing his 
relationship with you, and his observations about daythinn 
else are irrelevant to the jury's consideration. It only 
has to do with you. ; ! 

A He told me they weren't interested and, in fact, | 
they weren't interested in the majority of Famous music as 
duct. They only wanted Dot records. 

I said to him, “What about all our records? 


understand you people have taken all our records otf the 


market. What about ail the records?" 


He said, “That's tough.” 
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He said, “Business is business, Father. You 
have to lear: that. Business is business. I am here to 
clean up" -- 

THE COURT: Wait, wait. 

MR. LAWLESS: Move to strike all of this. 

THE COURT: Strike all of this out. 

Counsel come up here, please. 

(Discussion at the side bar off the record.) 

THE COURT: It is established that ABC 7Aia 
they weren't going to have any relationship with your company 

THE WITNESS: Yes. 

THE COURT: Right? 

THE WITNESS: Yes. 

THE COURT: That's it. Let's go on to another 
subject. 

Ladies and gentlemen, it is only the fact that 
is important. The expressions of comment of somebody 
at ABC are not for your consideration. 

Q Father O'Reilly, did you © air or did you become 
aware that records of Contemporary ‘ission, namely Virgin 
and Crunch recordings, were being taken off the market? 


A Yes, I did. ° 


Q Would you please relate to the jury the circum- 


stances under which y . became aware of such takings? 
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or distribution of records after August 5, 1974? Did you 
attempt to contact anybody at any time? 
A After August 5th? 
Q Make it after August lst if you will 
A I believe I spoke to Aaron Levy -=- it is coming 
back to me as a matter of fact -- I spoke to Aron Levy 
who was the vice president at this time. 
I spoke to him and tony was not there and I asked 
where he was and he didn't know. 
I asked him what he was doing and he told me, 
Aaron Levy told me he was trying to find jobs for people 


in his department. The man told me that. 


MR. O'REILLY: I have the chart situation now *% 
and this really pout be a good place to break. 

THE COURT: We will take a recess now, ladies 
and gentiemen. 

| (Jury left the courtroom. ) 

THE COURT: What is the expect?4 proof now of this 
expert? I take it you have some basis or foundation for 
this exhibit showing the chart position? 

MR. O'REILLY: Moreover, Father O'Reilly will 
bring that in. First we will point out and I am going to 
finish with Father O'Reilly's exposition of all the songs 


which reached number 61 in the year 1974, a compilation 
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which he did-in order to show what the average song did in 


the year 1974. 

We are combining that with the fact that Fear No 
Evil had sold 50,000 or approximately 50 ,000 copies as of 
the time that Famous was sold out. 

‘Now, when Mr. Purcell comes on he will be asked 
to give his opinion, based on these factors and his ex- 
perience, and his very, very comprehensive experience in 
the industry as to assuming that a song reached a certain 
level, that would generate sufficient public response and 
recognition of the song to enable him or some other com- 
petent ‘producer to book a concert tour, and, if so, what 
would be the parameters of such a tour and he would go 
through that and there will be proof of numbers, amo ints 
of stadia or concert halls involved, percentages ~~ 

THE COURT: Wait a minute now. First, he is going 
I suppose to make an assumption that he would agree to book 
a concert tour on the basis of a song reaching 61. 

MR. O'REILLY: That is correct. 

THE COURT: And I gather then he is going to 
make an assumption it is going to rach some other point. 
What is the assumption as to what point it will reach? 

MR. O'REILLY: Anywhere between 20 and 30 would 


be sufficient, position 20 and 30 on the Hot Soul singles. 
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THE COURT: You say Father O'Reilly is going to 
show that every song that reached 61 -- 30 per cent of 
those reached 30 or better? 

MR. O'REILLY: No, he is going to show that songs 
that reached 61, better than 30 per cent reached 20 or 
better -- 20 or better. That is taken directly from the 
charts, that is mathematical. 

THE COURT: That is even-Steven. 

MR. O° REILLY: It is better than even. 

MR AMABILE: It is not really, your Honor. 
If I may on that, because records are not like other items 
for sake. One record may succeed, another may not. 

THE COURT: It is a 50-50 proposition. 

MR. O'REILLY: It is better than that. 

THE COURT: As far as the details, the problem 
is a threshhold problem, whether even that proof is admis- 
sible. 

MR. O'REILLY: That proof is nothing but mathe- 
matical proof, your Honor. It is mathematical proof. 

THE COURT: But you are dealing with matters of 
atistic preference which cannot really come in in that 


manner. 


MR. O'REILLY: That is in my brief as I have 


shown you where the other party caused the breach which 
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renders damages less than certain if you in fact have actual 
damages, and certainly there is a fact of actual damages, 
that is beyond doubt, we were forced to take an RCA con- 
tract where we weren't even the co-owners any more as 
opposed to one of the Virgin contracts where we were CO~ 
owners of those records. 

Now, we had to take the RCA. contract and we're 
only going to get a small royalty percentage. That is 
obviously an actual damage as to what happened as a result 
of what ABC and Famous and the rest did. 


In addition to that, our records were converted -- 


« THE COURT: I appreciate all that but you are say- 


ing that where the song has a one to one chance of getting 

to the level where a man might book a concert, that then 

an expert witness who is engaged by you at a fee is going 

to be permitted to take the stana@ and say I would have booked 
them and they would have made this much money from the 
concert in which I would have booked them. 

MR. LAWLESS: On that same point he would even 
project as to the number of people that would have turned 
out. Tnis is ridiculous. 

MR. O'REILLY: This is not ridiculous, that is 


your characterization. 


THE COURT: A 50 per cent chance approximately of 
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the songs would have not made it. 
MR. O'REILLY: If we then go to 30, the percent- 
age increases dramatically at the top 30. 
MR. LAWLESS: There are Statistics on nare people. 
MR. O'REILLY: There were new names that go on~ 
to number l. That is the same as Jesus Christ Superstar 


or Godspell. 


TE COURT: I have the feeling that the show 


unhappily was not part of this picture at this moment. 
It is Fear No Evil. 

MR. O'REILLY: It most certainly is but once a 
single Stects to make this kind of noise in the industry 
as they say, then what the record company typically does 
is it takes the singie and puts a stamp on the album indi-~ 
cating that this album that you have this new hot single 
Fear No ivil and that stimulates the sale of the album 
wnich is further recognition. 

MR. LAWLESS: It is the domino theory. 

MR. O'REILLY: Mr. Purcell will be prepared to 
talk about what happens if it reaches 30 and his experience 
in the business and it is a vast experience and the kind 
of response it will generate that would enable him to book 
it and we have a right to snow that kind of evidence. 


As to how you ex: iain it to the jury, that is a 
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second question, that is senha question ag how you 2x- 
plain it. 
THE COURT: You say to the jury you have got to 


take the leap or speculate that this would have been within 


“the 50 per cent that would makz it as opposed to 50 per 


cent that don't make it. 
MR. O'REILLY: gut the fact is that 50,000 copies 
of this record were sold, 50,04) copies. 


THE COURT: 50,0c2 ecspies of other records were 
Mr. O'Reiily, what about your language at page 


MR. O'REILLY: Judge Oven, now, I know that I 
couldn't give a number as tw. hew high that would have 
gone. 

THE COURT: You are just say.7y your client 
couldn't. 

MR. O'REILLY: That was a case where you nad a 
breach of contract caused by the other side, they permit 
that and it says it right here. The, caused the breach. 
Once they caused the breach the law is very clear up to 
and including the Supreme Court in the Story case that 
you then have to talk about reasonable estimates. That 


you can use, the best reasonable estimate. You can take 
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all the songs in the same position during that year and 
trace how high they went to see what the percentages would 
be of a song that this song normally would have been ex- 
pected to reach. 


MR. LAWLESS: This wouldn't even meet the aver- 


O'REILLY: It is 75 per cent up to the top 


MR. AMABILE: There was a State Court case that 
was not too dissimilar from this. The author wrote a 
book for a publishing company and the publishing company 
did not publish the book and the authors sued among other 


things for lost royalties and the case went to the Court 


of Appeals and the Court of Appeals said the only measure 


of damages which this author would have would be the lost 
royalties but lost royalties are too speculative and there- 
fore he has not proven camages. 

MR. O'REILLY: We are dealing with facts in that 
case that are no where near the facts in this case because 
no books were ever sold. They never sold any books. We 
sold 50,000 singles. 

We are going to have testimony that says 50,000 
singles already sold at 61 is tremendous progress. It 


shows great potential to go further. 
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MR. LAWLESS: The jury not being present , thir 
what our proof will be as to just how great it was in its 
growth. 

THE COURT: This should be marked as a Defendant's ' 
Exhibit for identification. 

(Defendant's Exhibit A marked for identifica- 
tion.) 

THE COURT: Explain this to me. 

MR. TRIGGS: We have plotted the songs on the 
chart that reach 10 or better and their progress was plotted, 
how long it takes them to get to 10 or better and that is 
that curve. 

We took the course of the Fear No Evil song and 
attempted to show its progress on the charts to its high- 
est position and you can see, your Honor, where the point 
we are making is their performance compared with how rec- 
ords perform reaching the top 10 ard how long. 

MR. O'REILLY: That is irrelevant. The time it 


takes to get there is irrelevant and besides that is the 


top 10 and we are talking about the top 20. It is not 


even the same chart, your Honor. 
"HE COURT: But the whole thing is speculative 
and I nave to decide whether you are going to be permitted 


to speculate. 
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MR, O'REILLY: Precisely. 


MR. LAWLESS: I represent to the court tnat the 


chart I have just marked Defendant's Exhibit A for iden- 


tification supports the affirmative casc. 


MR. AMABILE: I will show you the transcript, 


page 690. 
(Recess. ) 


(Continued on next page.) 
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(In open court; jury present.) 

THE COURT: Would you mark this as Defendants’ 
Exhibit A for identification. 

(Defendants' Exuibit A was marked for 

identification.) 

THE COURT: If I can invite you gentlemen up here 
just for a quick moment. 

(At the side bar.) 

THE COURT: I assume you are about to go into 
the subject of how the Father, by making an analysis would 
have said that songs that reach 61, of songs that reached 
61, approximately 50 per cent -- 

MR. O'REILLY: More than 50 per cent. 

THE COURT: <= got to 20 or better. 

MR. O'REILLY: Or better, yes. 

THE COURT: All right. 

MR. O'REILLY: That will be through the charts, 
of course. the char = themselves -- 


THE COURT: I understand that is your proposed 


evidence. I will give you a chance to argue against it. 


My inclination is to exclude that evidence. 
MR. O'REILLY: I have to cbject. 
THE COURT: I know you probably do. Let me give 


you the reasons that I believe it must be excluded as a 
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matter of law. 

First we all concede it has an element of 
speculation in it. It is a question of how much specula- 
tion. 

MR. O'REILLY: Io 

THE COURT: Let me finish my ruling, my thoughts 
on this, which would be the basis of the ruling that 
I feel that I will reach. 

We all concede that there is an element of 
speculation even in the proof that is to be offered because» 
a 50-50 chance roughly necessarily is going to require the 
jury to speculate. 

MR. O'REILLY: I have to -- 

THE COURT: You just keep these thoughts in mint 

Your proposed evidence has no offer whatsoever 
of a showing of when the 61 was reached by any given song 
ia relationship to when it started. In other words, you 
are just going to say a song that reached 61, and it might 
have reached 61 in the second week and made the 20, and for _ 


this purpose I am going to treat it as being so, although 


we may have to deal with it later. | 


I am shown Defendants’ Exhibit A for identifica- 
tion. That chart I am told contains a listing of all 


songs that made 10 and the speed with which they ascended 
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to that position. It is averaged out in that regard. 

MR. LAWLESS: Yes,your Honor. 

THE COURT: That chart, if it is to be credited, 
which I do for this purpose, indicates to me that if you 
have a hit on your hands,you know it quite ea-ly. © In 
fact, you know it long, long before this song even reached 
61. If I can sort of characterize it, the average of 
these songs getting to 10 have reached 10 even before your 
client's song reached 76. Your client's song is still 
meandering at 76 when the average of the successful ones has 
reached 10. ' 

e It is four weeks later, it is still only at 61. 
I conclude from that that if you are going to know about | 
a hit, you are going to know about it «arly. Given the 


fact that Father O'Reilly is not prepared to say when the 


61 songs make 20, I can only conclude that there is probably 


a pinch in there of the fact that these songs were 61 and 
in the second or the third week on their way up to 40 or 
up to the 10. 

Also I must say that I feel that you have gone 
on record here personally at page, whatever it is, 300 -- 

MR. TRIGGS: 1143. 

MR. AMABILE: 544. 


THE COURT: 544 and 1143 of the record, when 
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your client was asked, “Do you have in mind how far this 


song would have gone?" And your interjection was, "That is 


pure speculation as to how far it would have gone obviously.’ 
It could have gone to number one. It could have gone to 
number 30, it could have gone to number 50 or whatever. He 
has no way of knowing that. That is pure speculation.” 

That in my judgment reflects your state of 
mind as counsel on this whole subject matter which I give 
some weight to in the assessment I make. 

Finally, I come to the case of FReund against 
dashington Square Pres’. which is in the New York Court of 
Appeals: Therefore, it is binding upon us in this 
divertisy case. It is cited at 357 New York Supp.2d 857. 
While it isn't exactly analogous, the Court in that case 
awarded damages based upon expert testimony as to hard cover 
sales. It denied damages as to paperback sales on the 
theory that the plaintiff's proof was conjectural. 

Now, it seems to me that stepping off from 
your 61 position, that on a 50 per cent chance it would 
reach 20, I don‘t credit in a 50 per cent chance because I 
have no demonstration here of when these songs that were 
at 6) reach 20. 

So I think the figure is even lower if you were 


to get right down to it. 
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I feel that that is much too conjectural to 
permit this jury to speculate on it. Therefore, absent. 
some very st~ong reason to the contrary, I propose to 
exclude it. 

MR. O'REILLY: Let me begin by saying that the 
speed at which a song mounts the chart has no correlation at 
all as to whether or not that song is going to be a hit. 

I can give you a specific example of a song in 
the past. The lead song from Godspell took a full year 
before it got to Number 5, but it slowly but steadily mounte. 
those charts and kept right on going until it reached up 
into the top 10. That song from Godspell is the same 
concert album chat we are talking about here. We are talki: 
about Jesus Christ Superstar, we are talking about Godspell 
and we are talking about Virgin as being the eme kind of 
rock opera and concernt album. 

First of all, and this is very important, your 
Honor, that Fruend case is not on point with our case becaus 
in our case we are talking about the same records, we ‘s 
are talking about the record which had already sold 50,000 
records. We are going to demonstrate that that is an 


excellent sale of records for a song that has reached that 


position on the chart and, therefore, show great promise 


that many, many more records were going to be sold and, 
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in addition, as far as the New York law is concerned -- 

THE COURT: I don't think there would be any 
question of the admissibility of an expert saying that 
a song that sold 50,000 records might continue to sell 
records for a certain period o% time and micht continue 
to sell a certain number of records and the royalties on 
those would be dollars X, to then boost that into a top 
seller upon which somebody else is then going to say he 
would have booked a concert tour in my judgment goes way 
beyond the rea’m of anything that I am prepared to permit 
this jury to speculate on. 

MR. O'REILLY: I have to be axtewnd to finish 
what I ne saying. It is very important to us, your Honor, 
that this be understood from our standpoint. 

First of all, as far as any testimony is 
concerned, and it is not testimony obviously, it is just 
a statement of counsel during the deposition, what I had 
in mind was we were going to use statistical proof to show 
what “hat level was, that it was going to reach, not 
me sitting there and speculating or Father O'Reilly at 
that time. We would buttress that information once that 
was in by an expert to be brought ins 


Father O'Reilly was not testifying as an expert 


there, nor was I. What they wanted to do at that point 
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was to try to have us say it would have gone to a certain 
level with no proof. They will ask what is your proof of 
that. There wouldn't have been proof at that time because | 
thereafter we worked out the charts. It ook us -=- do you 
know how many charts we went through? We have a stack 
of charts. 

THE COURT: Counsel, we went through that. I 

understand that. I think that assuming that Godspell did 


what you say it did, and I treat that as a fact for this 


case, the fact that one record under certain artistic cir- 


cumstances meanders to the top does not make -- one swallow 
e 

does not make a summer for this jury to bask in on the 

question of your client's damages. 

I just don't see it. 

MR. O'REILLY: The question of whether damages 
are speculative or not is a conclusion. That can only 
be reached after the evidence is in. 

THE COURT: The question of damages is 
based upon 2 representation to me and I am charged with 
making a determination whether as a matter of law the jury 
may speculate in this area, and you have given me nothing 
that -- 

MR. O'REILLY: You see, the jury doesn't 


speculate. The j iry makes reasonable estimates based on 
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the evidence that it is given. 

You have a situation where the progress up 
the chart of a record is just killed by these people when 
they sold the company out. They are the people who pre~ 
vented that record from going higher. pherefore, they 
should not be allowed -- and the cases support this -- they | 
should not be allowed to block evidence of that by saying 
it is merely speculative. You have to take & reasonable 
estimate. You have to do a reasonable estimate, gur 
Honor, of what can be done in this regard. 

THE COURT: Mr O'Reilly, I appreciate the 
earnestness that you feel here. I am afraid I am going to 
rule against you, which I do. 

MR. C'REILLY: Your Honor, I object to this 
right now. This is a matter we are going to -- 

THE COURT: You may have your exception. 

MR, O'REILLY: Are you going to allow me to 
introduce the charges themselves? 

THE COURT: I rule on what is before me. 

(In open court.) 

BY MR. O* REILLY: 


Q Father O'Reilly. when we broke I think we were 


discussing ABC and gur trip out to ABC. | 


We were further discussing the receipt of letter’ 


kkk 
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THE COURT: Sustained as to form, 

Q Fatner O'keilly, on or about July 31, 1974, did 
you have a conversation with anybody at Famous Music with 
respect to the Crunch agreement and tne sale of Famous 
Music? 

A Yes. 

Q Will you please tell the jury the substance of 
your conversation, what you said and what the other member, 
the other person said and identify him, please? 

MR. AMABILE: To the extent it may call for self- 
saxving declarations by this witness I object to the 
question. 

THE COURT: Overruled. 

Who was there? 

"HIs WITNESS: ‘Tony Martell, your llonor. 

THE COURT: What did you say to each other? 

THE WITNESS: I was talking to Tony ee tha 
sale and I mentioned to hin, “What happens to us, what 
happens to our product?" 


And he told me that they were being shipped, everyr 


thing was being shipped to ABC and T would have to go to | 


ABC to find out what was happening to our product, 
Q Father O'Reilly, I think you previously testified 


that you did in fact qo out to Abe, 


O'Reilly - direct 
A Yes. 
Q While you were there, did vou bring up the Crunch 
contract with anybody from ABC? 
A Yes. 
Q With whom did you bring it up? 

With the attorney representing ABC. 

That is? 

Len Korobkin. 

What was the substance of the conversation? 

MR. AMABILE: Objection to that. 

MR. O'REILLY: This is introduced in mitigation 
of damages. 

THE COURT: Overruled, you may answer Go ahead. 

Q Go ahead, Father. 

A I mentioned to Len Korobkin that I understood 
that all my product was being taken by ABC and I asked 
him what this was all about. 

His response to me was -- ; 

MR. AMABILE: May I understand if this is a 
separate conversation from the one testified to yesterday 
or a repeat cf the conversation? 

THE COURT: I don't know, I will permit this in 
evidence because Martell told him to talk to these people. 


ad find out wnat was nappening with nis contract. 


| 
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MR. AMABTLE: Martell never made ABC his agent. 

THE COURT: I know but objection overr: 

Go ahead. 

to him while I was tiere at lunch and 

also in his office after lunch. 

lic mentioned to me that -- he used the wor: , 
"Please, listen, we just are trying to work our way through 
this whole mess as auickly aS possible. We are just taking 
all Famous Music's stuff off the mu: ct and then we will 
decide what we want tc do with some o* it and the rest of 
it, that is business. Business ‘s -usiness ," is what he 
t. ld me. 

He sata, he told me -- 


MR. LAWLESS: Is this what we: testified to 


THE COURT: This is the same conversation. 

VI WIWNESS: He said it a few times. 

THE COURT: In the same conversation? 

THe WITNESS: No, no. Let's ve very clear, he 
said this a few times. I can tell about the phone calls 


where he said it again three weeks later. 


MR, LAWLESS: Could the witness just wait the 


court's decision? 


whe COURT: ols this the same conversation you 
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testified to yesterday? 


THE WITNESS: Wo, there were two conversations 
I mentioned the one at the meal and then one in the office 
and we talked twicc. 

VHL COURT: The same day? 

THLE WITNESS: Yes, the same day. 

Tlik COURT: Just so we understand. 

Q Limit this to the Crunch portion of the conver- 
Sation rather than to the Virgin portion. 

A Nis words with regard to Crunch, "I don't want 
to near about Crunch. I don't even want to hear about 
Crunch." That is what I got. 

Q Did you mention to him at all the existence of 
the Crunch agreement? 

A Sure. 

Q What did he say, if anything, about that? 

A He said, "We are not interested in any distribu- 
tion agreements. Maybe Famous needed them, we don't need 
them. 

4) All right, Father. After you returned from the 
west coast did you nave occasion to contact distributors 
with respect to the disposition of your Crunch inventory, 
Crunch recordings? 


A Yes. 
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Q Father, could you tell the jury, please, the 


substance of the conversation? 


THE COURT: Didn't we get ali this yesterday? 


HR. O'REILLY: Yes, tnat is correct. 
TUE COURT: We have two letters in evidence. 

Q I again show you Exhibits 23 and 24 and ask you 
if you received these letters? 

A Yes. 

Q These letters -- 

THE COURT: They speak for themselves. 

They are about the Crunch inventory? 

Yes. 

HR. O'REILLY: I am differentiating from the 
Virgin eee the Crunch inventory. I talked about the Vir- 
gin inventory yesterday. 

Q With respect to the Crunch inventory ~-- 

A Yes? 

Q Would you read the portion with respect to the 
Crurch inventory, please? 

A "Gentlemen, this letter as requested will con- 
firm tne fact that we no longer hold any inventory for 
Crunch Records. Any inventory we had were returned to 
ABC-Dunhill when they ae their people here to take our 


inventory." 


arjb 
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This one is from Nashville, Tennessce, "Gentlencn, 


please be advised that our Crunch inventory was returned 


to ABC Records with other Famous products on August 12, 


1974." 


tion.) 


ceived in 


Q 


MR. O'REILLY: Will you mark this, please. 


(Plaintiff's Exhibit 33 marked for identifica- 


MR. TAVLESS: Ne objection by Famous. 
MR. AMABILE: I object to the offer, your Honor. 


THE COURT: Let me see what it is. 


MR. AMABILE: On the ground that it is hearsay. 


(Handed to court.) 

THE COURT: entasaiia against Famous only. 
(Plaintiff's Exhibit 33 for identification re- 
evidence. ) 

Father, I hand you a one-page document -- 

HE COURT: You can read it to the jury. 


MR. O'REILLY: First I want him to identify that 


he received it. 


VUE COURT: It is admitted in evidence, is it 


Did you get that? 
Yes. 


MR. O'REILLY: Fine. This is a ‘telegram to 
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to bring in each priest to testify as to each of them. 


THE COURT: I see. All right. In any event, 


34 for identification is I rule not admissible under the 


shopbook rule. 

MR. O'REILLY: If that is the case, I would lik 
to be able to go to Father O'Reilly testifying on the chart 
as to -- 

MR. LAWLESS: Could I hear this, Mr. O'Reilly? 

I cannot hear Mr. O'Reilly, your Honor. ‘ 

THE COURT: Come up to the side bar, gentlemen. 

(At the side bar.) 

THE COURT: Counsel O'Reilly last night asked 
me if I would reconsider my ruling as to the future of 
FEar No Evil on the charts if he were to have the witness 
testify that statistically there was a 65 per cent chance 
of a work that had reached 61 on the chart reading 
30. 

MR. O'REILLY: Or better. 

THE COURT: 30 or better. 

Again, I am troubled by the fact that we have 
no time frame and from that Exhibit A, which is apparently 
conceded to be accurate for this purpose -- 


MR. O'REILLY: No, it'is not, your Honor. 


ee 
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haven't laid a proper foundation for it. 
THE COURT: Let's put it around the other way. 
Father O'Reilly is not prepared to testify 
as to any time frame in which these ones that have reached 
61 then go on to be 30. 
MR. O'REILLY: Yes, he :<-« He is shaking his 
head yes. 
THE COURT: That was not in the offer that you 
made to me, in any event. 


I have a feeling that whether a sang is at 61 


in the third week or in the tenth week makes a lot of 


difference. 

I am also frankly troubled by the fact that this’ 
still requi ws the jury to speculate not on a 50-50 basis, 
but on a 2:1 basis as to whether it would make it. 

Further, I am also troubled by the fact that 
what it really amounts to is: Judge, if you don't accept 
a 50-50 basis to get to 20, would you accept a 2:1 basis 
to get to 30. If it gets to 30, = have ar expert witness 
that I could put on the stand to say this end that would 
happen. 

I find that a very troublesome way to present 


a matter to a Judge. 


a 22 ra 
ea OOO Oooo 
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MR. LAWLESS: I was not aware of the 65 
per cent offer, your Honor. 

In reviewing the records last night we 
find, your Honor, that actually they are at 47 per cent. 

MR. O'REILLY: No, not true. 

MR. LAWLESS: Read the pretrial order. 

MR. O'REILLY: That is not true. 

THE COURT: Where is the pretrial order? 

MR. O'REILLY: That is simply not SO- They 
have cocuments that I have given to them long ago, your 
Honor, which show the 65 per cent -- 

MR. LAWLESS: Excuse me. It is an earlier memo 


that we are handing up to you now, that the plaintiff sub- 


mit td to us. They made the claim of 47 per cent. 


Also, your Honor, we have another exhibit, if you 
want it at this time. I don't want to offer it out of 
order otherwise. That will show that the real basis 
for growth is the number of bullets, meaning 
the speed with which -- you just said it before -- a par@- 
ticular song goes up the ladder. 

THE COURT: Yes. 

MR. LAWLESS: That shows that because of the slo 
speed of FEar No Evil, that there was really no chance for 


it getting to a position that is claimed. It never had 
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one staré at any time. 
MR. O'REILLY: What is a start, Mr. Lawless? 
Do you mean a bullet, by any chance? 
MR, LAWLESS: A bullet and a start I use inter- 
changeably. 
MR. O'REILLY: Nobody else does. a 
MR. LAWLESS: I do. I am new at the trade. 
MR. O'REILLY: We recognize that. - 
MR. LAWLESS: Thank you very much. I recognize 
your courtroom newness. 
THE COURT: Gentlemen, please. 
MR. O'REILLY: We have given to the other side 
in our answers to interrogatories, and they have been 


aware of them now for several months, the complete list 


of 324 songs during the year 1974, which reached position 


61 and their progress up the chart from there. They knew 
what the statistics are and they are purposely putting 
in the wrong set of statistics, your Honor. 

MR. LAWLESS: That is ridiculous. 

MR. O'REILLY: We will see. 

In any event, your Honor, the more recent 
set of statistics, and which was explained in detail in 
our answers to their interrogatories, shows that the figure 


we talked about were accurate and, moreover, Mr. Purcell 
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indicated in his signed statement that he will be prepared 
to testify if this song reached 30 or better that it would 
do the things that he said. 
THE COURT: Mr. Murcell is a musical 
book agent -~- 
MR. O'REILLY: He is ~~ 


COURT: ~- who has been doing that all his 


O'REILLY: He is a lot more than that. 


| 
LAWLESS: And a fireman. 
| 


COURT: No. The thing is -- 

MR. O'REILLY: Please -~- 

THE COURT: -- I assume that he is coming here 
and is going to testify and is going to be paic a fee for 
his time and expenses in this thing, You are going to 
put him on the stand to give to the jury figures of what 
would have happened if something else had happened. 

The fact remains that it is speculative to 
determine if something else would have happened. 

MRK. O'REILLY: What is speculative? frat is a 
conclusion. 

THE COURT: It is speculative. It is a 2:1 
speculation. 


MR. LAWLESS: It is a two-step speculation. 
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MR. O'REILLY: It is in favor of what we are 
trying to say. 

THE COURT: How do you know that this song woul 
have reached? You have a 2:1 chance it would have, 
you have one chance that it wouldn't have. 

MR. O'REILLY: When they breach, as they did, 
and there is actual damage, the case law up into a Supreme 
Court case holds that you are entitled to put in any 
reasonable method of computing damages. 

THE COURT: I know. I am not convinced that 
that is a reasonab.7 method. 

MR. O'REILLY: Under the circumstances it is 
the most reasonable if you think about it, your Honor. 

What other method could be done? This 
is the st reasonable way to do it. We have thought lon 
and hard about this. 

THE COURT: If I had seen that your song was 
61 in the third week, you might then have a different pic- 
ture, There is going to be no showing that a song that 
was 61 in the tenth week -- 

MR. O'REILLY: Do you remember -- 


THE COURT: -- has any substantial chance at 


Is the Father going to say that a song 61 in 


ft 
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the tenth week stands at 2:1 == 

MR. O'REILLY: Looi, your Honor. In this case, 
your Honor, these priests were out promoting this song -- 

THE COURT: I don't care about the promoting. 
You are telling me what this man is going to say as the 
basis for getting other evidence in. 

MR. O'REILLY: Yes, your Honor. I want to 
say one thing. We tried to show that this record -- the 
rate of movement up the chart of this record was accelerating 
when it got cut off by then. You said that wasn't import- 
ant. Now you are telling me that the rate of movement up 
the chart is important. We are getting it from both ends 


your Honor. 


| 


We were prepared to show that this record was 
moving up the chart at increasing ieee when that song was 
cut off. 

By God, it was. 


THE COURT: The fact remains that what he is 


- ee ewe on merce en 


going to say is as a statistical matter, a song that was 
at 61 has a 2:1 chance of making it to the top. 
MR. O'REILLY: To 30 or better. 
COURT: to 30 or better. 
O'REILLY: Right. 


COURT: He is not prepared to say whether 
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370 
that 61 has any correlation to the time it makes 61. 

MR. O'REILLY: Yes, he is, your Honor. 

THE COURT: That wasn't what was told to me last 
night. 

MR. O'REILLY: He is prepared to talk about 


this, your Honor. 


I have spent a lot of time on this, your Honor. 


There is one chart that has been put in by the other side 


with no foundation whatsoever for it. It has just been 
stuck in there. It talks about Top 10. We arenot 
talking about Top 10, your Honor. We are talking about T 
30 or Top 20 as the case may be. 

You told me yesterday, your Honor, that the top 
20 wsas no good because it was a 50-50. Top 30 is a 65 per 
-cent chance. | 

THE COURT: It is a 2:1 chance. 

MR. O'REILLY: Yes, it is. It gets a heck 
of aloc better, sir. It is critical to our case to be able 
to show that the combination of this -- 

THE COURT: Let me excuse the jury. 

(In open court.) 

THE COURT: Ladies and gentlemen, I am going 
to excuse you again. 


(Jury absent.) 
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THE COURT: Mr. O'Reilly, would you please put 
Father O'Reilly on the stand and ask him the questions 
that you would ask him that would lay the foundation for 
this statistical demonstration that you intend to adduce. 

Mr. Lawless, Mr.Amabile, you will have an 
opportunity to cross-examine before I have concluded on 
this phase of the hearing. 
BY MR. O'REILLY: 

Q Father O'Reilly, I now hand you a multi-page docu- 
ment which is entited Songs which attain position at least 
No. 61 on the Billboard Hot Soul Singles chart during 
1974. 

I ask you, Father O'Reilly: Do you recognize tha 
chart? 

A Yes, I do veosenice it. I prepared it. 


Q All right. 


' Pather, would you explain, please, to the Court 


the manner in which you prepared such a document? 

MR. LAWLESS: Do we have a copy of this? 

MR. O'REILLY: Of course you do.: You have had 
it for six months. 

MR. LAWLESS: I just asked a question. 

MR. O'REILLY: Ask Mr.Triggs. He can tell you. 


He has had it for months. 


53a 


“O*'Reilly-direct 


A I want my copy of this that I made notes on 
from last night. We didn't get a copy of what they 
introduced yesterday. We didn't get it last night from 


them. 


] 
THE COURT: Go ahead. | . 
| 
, 
| 
| 


MR. LAWLESS: We weren't expecting to put our | 
in out of order, if that is a question, your Honor. | 

MR. O'REILLY:That proof -<- 

THE COURT: Please. 


Is this the document you are talking about, 


Yes. 
Father, you were beginning to explain. 
Would you please continue. 

A Yes. What I did was I took every song in 
the year, every song in the year that ever made it to $i 
every song -- I want to make it very clear -- that made 
it to 61, and I traced the upward movement of that song, 
I traced the final number that it landed at, I traced who 
the artist was and I traced what the name of the song 
was, I traced the week it was when I did it. 

I took them all and I broke them down as to 
how many of these songs reached top 10, how many of ‘them 


reached top 20, how many of them reached t6p 30, and 
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I tried to keep the fairest evaluation possible on these | 
gongs; every song of the year, not one-third of the songs, 
but every song of the year. | 

Q What do you mean by not onw-third of the songs, 
Father? 


A If you take -- 


THE COURT: Wait. Let's not get into that. 


| 
| 
| 
| 


You say you took every song that reached 61 


' 
1 


| 


and you traced what happened to it. 
THE WITNESS: I traced exactly what happened 


I followed it up. I have backup proof -~- 


| 
| 
| 


| 


THE COURT: What happened as an average to those 
songs? 

THE WITNESS: The average song reached the 
top -- the average song, the 50-50 -- actually a little 
over average reached top 20 irregardless of company that 

‘ 
was promoting it, whether it was a monster promoting it -- 

THE COURT: I know. All right. 

THE WITNESS: -~ OF the littlest company in the 
world promoting it or four priests promoting it. I took 
every song. 

HE COURT: Have reached 20? 


THE WITNESS: Yes. 


THE COURT: what reached 30? 
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THE WITNESS: 30 -- let's see here. 65 per 
cent reached 30, 76 per cent reached 40. This is of 324 
songs. 

THE COURT: Did you make any analysis of the time 
frame in which those heights were achieved? 

THE WITNESS: Yes, absolutely. 

THE COURT: What was the analysis that you made? 


THE WITNESS: My analysis was the time frame 


coincided directly with two major factors. 


One, was this group already known. Was it 
a Supremes, a James Brown, a Four Tops. 

Number 2, who was the company promoting this 
group. Was it a company promoting it nationally in 50 
markets at the same time with independent men working it. 


THE COURT: No. 
| 


THE WITNESS: This is my analysis. 


THE COURT: What I am getting at is this, 


Father: The 61 that was the starting point for you, where 
| 


' 
‘ 


was that reached by these various songs, the half that 
reached 20? Was it reached in three weeks, four weeks, 
two weeks, five weeks? What I am trying to get at, quite 
frankly, is this: I get the feeling from what I understand 


here that if a song is going to reach the relative top 


it starts toshow the promise very early, and bythat I mean 
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within three or four weeks. 
A That is not true. That is one of: the basic 
mistakes that have been made here. 

THE COURT: Did you make any analysis whatever 
of where these songs were at 61 when you first plotted them 
at that point? 

THE WITNESS: Say that again. 

THE COURT: Where were these songs at 61 when 
you first plotted them? Was the average of them three or 
four or five weeks deep, ten weeks, 15 weeks? 

MR. O'REILLY: Your Honor, if I may -- 

THE COURT: No. 

THE WITNESS: In other words, before I put 
all my direct in, I have te be cross-examined on it? | 


don't understand this yet. Ihaven't given my full axalveie 


yet. | 


THE COURT: Look, I am qoing to find some con- 
tempt around here unless I get answers. I am doing my 
best to try to find this exhibit of yours admissible on 
some theory. If you want to give me an argument, I will 
rule it inadmissible. I am trying to find out whether 
or not there is some basis for letting it in because the 
Federal rules like to have evidence be admissible. 


If you are going to give me an argument when I 
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am trying to get real facts from you from which I could 


reach such aconclusion, Iwill terminate this inquiry. 

Bo you understand that? 

THE WITNESS: I understand that. 

THE COURT: I am in recess. 

(Recess. ) 

(In the rabing room.) 

THE COURT: Mr. O'Reilly, Iam coming to the 
end of my patience. I am preses::: with a case where you 
may have a case. I am trying to see to it that that case, — 
if you have a case, is fairly presented to the jury. 

I am being presented here in situations one after another 
where evidence is not in existence, where things are 
urged upon me that are'alleged to be shopbook entries, and 
they are not. _I am doing my best to see to it that 

any evidence that you give me gets to the jury if it sd 
admissible. 

MR. O'REILLY: I understand that,your Honor. 

THE COURT: All right. I amnot going to 
take the kind of implied comment that I am cross~ 
examining your witness and unfairly dealing with him when 
I am trying to see whether or not there is anybasis what- 
soever that this chart is admissible. Because unless 


he sces me as to the underlying merits of this chart and 
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that it affords the jury some basis for a reasonable 
determination, I cannot let it in. 

MR. O'REILLY: I understand. 

THE COURT: In the course of thatinquiry 
of him,andI don't remember what the’ last: answer was, but 
I found it offensive. 

As I say, I am coming to the end of my ne hen 
because I am dealing here all the time with evidence that | 
is thin or doesn't make it. I am finding that I am 
receiving criticism when I am: required to rule as I must. 


As a District Judge, I am required to rule that something 


is not admissible on this ground or that ground. I wish 


you would go back to your client and please just give’ him 


my observations. {I will resume here in three or four 
minutes. 

MR. O'REILLY: I will do that, your Honor. 

First I would like to be heard, your Honor, 
if I may. 

THE COURT: You may. 

MR. O'# TILLY: All right. 

I think the point that Father O'Reilly was 
trying to make, which was the same point that I tried 
to make earlier, was that the evidence that we are introduci: 


provides a reasonable basis -- 
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THE COURT: I understand all that. You 
argued that to me. I have had it in your brief. 
MR. O'REILLY: Let me go through this for a4 


moment. 


THE COURT: I don't need that. We argued 


| 
this yesterday. All I want you to do is talk to yourclient 


so that -- 

MR. O'REILLY: I uaderstand that. 

May I make this point, please. 

THE COURT: You have. 

MR. O'REILLY: No, your Honor. 

THE COURT: You have. You told me, you 
have told me. In a memo you said where the evidence is 
difficult to come by and a party has deliberately breached 
an agreement, the Court must lean over backwards to allow 
a party to prove his damages. That is what I am doing. 

' 

MR. O'REILLY: I understand that. I will 
go past my part to the other part. 

The point is, ifthis evidence is before the 
jury, the other side when it comes time for cross-examinatio: 
can put on-- either they cancross-examine Father O'Reilly , 
as to what you were doing, did you make this observation, | 
or they can bring on their own expert to point out that 


this observation is misleading or inaccurate or not the 
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THE COURT: You misunderstand my function 
here at this point. 

If I conclude that I would not permit a 
reasonable jury to make afinding based upon conjecture 
and speculation, then I am not going to let the evidence 


in at all. 


MR. O'REILLY: I understand what you are saying. 


THE COURT: I am not’to give the jury the alterni 


tive between two speculations. Unless your evidence 


rises above the level of speculation, it is not admissible. 


MR, O'REILLY: Because you can always, 
after you have heard the evidence, tell the jury that they 
are to disregar d -~ 

THE COURT: That is what I am trying to do 
right now before I give it to them at all. 

MR. O'REILLY: After you have heard both 
sides, your Honor -- 

THE COURT: No, no. I would not do it that 
way, in any event. There has to be a threshold showing 
to me that it is going to be admissible. I determined 
yesterday clearly that on the figures there was no such 
showing. I am ’rying to see now whether a showing can 


be demonstrated. Maybe it can, maybe it cannot. 
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MR, O'REILLY: All right. Pleasu bear in 
mind one thing now. You are makiug the assumption 
that the length of time that a song -- 

THE COURT: Don't argue the thing with me. 

I want to get the facts from your client. 

(In open court; jury absent.) 

THE COURT: Pather O'Reilly, did you make any 
effort tc chart or write down where these songs react: % 
61 in terms of time? 

THE WITNESS: Did I write down or make a chart 
on whether these songs -- 

THE COURT: Can you in some way tell us where 
these -- 

THE WITNESS: Your Honor, what I did -- could 
I explain to you what I did? I got copies of every 
Billboard and took the pages out. I took a song that — 
No. 61 onJune 5. I then looked on June 12th to see what 
number it had gone to. I then looked -- I followed every 
song up the chart. 

I found -- my findings were if there was 
a wel)}-known artist, the record moved much faster up the 
charts. If there was a large record company promoting 
it, the record moved much faster up the charts. I found 


that sometimes the higgest record -- I believe the biggest 
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record either that year or the year after was a record 
by Sylvia on all platinum records that sold over two 
million copies. This record took a long time to make it 


up the charts. 


It was obvious because it was a small company 


promoting it. That is the basis of what I found. 


(continued on next page.) 
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BY THE COURT: 

Q Then I take it you obviously get into questions 
of the quality of the music or how it is received by the 
public? Tnat is another factor. 

A The charts work by how many stations go on the 
chart on a given week. That is how they work their way up 
the charts and there is a cutoff point on the charts. 

First it works on how many stations say out of 
a large number, 70 stations, how many go on at once and 
as it starts its way up the charts, avd cae charts admit 


this, it is written on the charts to the top 10, the large 


volume of sales move it. But initially if the record is 


put on 40 stations at the same time, it comes on the chart 
with a bullet like Elton John or wherever the record is 
promoted by a smaller company on four or five different 
stations who received it at the same time, it will come 
on slowly. 

Q Do you know how long any of these songs that 
reached Gl had been on the charts before they reached 61? 

A Do I know how long they had been on the charts? 
An average? 

Q You said you found that the song which hit the 


chart, hit 61 on the second week and you followed it there-~ 


after? 
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A Yes. 

Q Do you know how long any such song had been on 
the chart before it reached 61? 

A Any sony, any particular song? 

Q Any of them. 

a The record by Sylvia which I believe was the 
biggest selling record of that year was on the charts, my 
recollection -- I could get them out and look for it for 


you if you like -- 


Q How about any of the others, do you know about 


any of the others? 

A The four -- 

What I'm trying to find out is whether -- 

A What the effect of how iong it takes to reach 
61 is on the record? 

Q Right. 

A My answer is that the effect is directly aaa 
commitant with the size of the company promoting how many 
stations pick it up at once, that is to get to 61. If it 
gets to 61 there is a large amount of air play. ‘Tnat is 
what we are talking about, the air play because sometimes 
it takes a month for a record to even be fully in every 


Single store after it is released. It takes that long to 


get it into every store. 
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So the initial jump on the charts is always on 
radio stacion play and that is why you find that Elton 
John can come to the charts real strong and start number 
2 in one week, because they got all the epietoee because 
of their reputation. 

That is how it works, it is not a question -- 

Q The answer to my question is you don't know what 
the average length of time is that these songs were on be- 
fore they reached 61? 

A If I made an approximation I would say it is the 


same as the amount of progress afterwards. It is in direct 


ratio to the progress afterwards. 


If a song jumped from number 1 after it reached 


61, the ratio would be exactly the same before it did. 

If the song took longer to reach 61, it* would 
take longer to go higher unless it is run by a sma.ii com- 
pany and the momentum starts to pick up. 

THE COURT: Do any of you gentlemen want to ask 
questions now? 

MR.LAWLESS: I have one or two. 

THE COURT: Does plaintiff have any further ques- 
tions at this point? 

BY MR. O'REILLY: 


Q Where did we finish now? You had gone tlirough I 
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believe -- 
A All of it. I want to mention that -- I am sorry 


I didn't mention that the top 1U songs is based on approxi- 


nately -- excuse me -- the top 10 songs that I see here is 


based on sopioxinately one-third of the overall statistical 
figure that I gave and that graph which I haven't seen -- 

I saw it yesterday and saw it this morning -- I haven't 
seen any chart to see how it is fiqured. 

THE COURT: Your counsel has urged upon me 65 
per cent reaching 30 without any other factors being in- 
volved is the crucial issue here. 

Do you have anything further to develop along 
this line? 

MR. O'REILLY: As I said, may I also point out 
the fact that 50,000 records were sold and that is a very 
important factor also. 

THE COURT: I don't know that that eocswanciiy 
is before me because sometimes a record that gets to the 
top 10 may sell a million records. How do I know that 
the 50,00U mark makes a particle of difference? 

MR. O'REILLY: Because Mr. Purcell Bad Mr. Levy 
will testify that it does, when they come on as expert 


witnesses and based on their 20 years each experience in 


the industry. 
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THE COURT: To what extent? What does it mean? 
MR. O'REILLY: That i. it is an extremely prom- 
ising record, that if it starts and the record comp *ny 
knows there are already some 59,000 Singles sold, then at 
that point -- | 
THE COURT: Over 10 weeks? 
MR. O'REILLY: They are going to go full out to 
continue to rack this record, to put it -- 


THE WITNESS: Jesus Christ Superstar took one 


THE COURT: That is not a top single. We are 
talking about a single that gets to the top, they sell 


750,000 and a million and a million and a half. 


MR. O'REILLY: But most when they are in the 


top 20 and the top 30. 
THE WITNESS: It is first the air play. 
° ' 
THE COURT: Mr. Lawless, do you have any cross 


examination? 


MR. LAWLESS: Yes, a question or two. 


BY MR. LAWLESS: 
Q Mr. O'Reilly, in your testimony you mentioned 
the word bullet. What do you mean by bullet? 


A I'm trying to remember if I used the word bullet 
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in my testimony. 


MR. O'REILLY: I think I mentioned it. 


TH: COURT: Did you use bullet? 


THL 


WITNESS: Your Honor, I am pretty sure I 


did not say that. 


Q The record will show you mentioned the word 


bullet. What do you mean by the word bullet? 


A By the word bullet, the bullet corresponds to 


the different charts, the bullet refers -- 


Q The Billboard Hot Soul singles chart -- 
MR. O'REILLY: Judge, would he be permitted to 


finish his answer? 


THE WITNESS: Can I finish my statement? 


Q Sure. 


A The charts, as to different charts, if you check 


it you will find out what I'm saying it true -- 


THE COURT: Just answer the question. 
THE WITNESS: Your Honor, I just felt that I was 


interrupted there. 


THE COURT: What is a bullet? 


A A bullet is a notation on the chart that shows 


a record has made a jump of a certain amount of spaces in 
a given week. That is what a bullet is. 


Q Is this to suggest an above average junp in that 
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week or below average or average? 

A The bullet suggests exactly what it states on 
the bottom of the chart, what I just said -- I can't say 
exactly but basically what is stated on the bottom of the 
chart. | 

Q You wets your evaluation and did you take into 
account whether or not ‘<eutis on the Billboard Hot Soul 
singles charts which received bullets rose any swifter 

than other songs on the charts? 

A That would be redundant since I just explained 
to you -- 

Q Could you answer my question without criticizing 
ie. without saying that the question is redundant? Could 
you just answer it? 

A Well, sure. I thought you understood my last 
answer to you. 

Q Well, I hope I do. Go ahead, please. 


THE WITNESS: May I have that statement once 


(Question read.) 
Yes, I did take that into the evaluation. 
Q You are claiming, are you not, that Fear No Evil, ' 
based on its status and rise on the Billboard Ilot Soul 


singles charts, would have risen to a position of 20, is 
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that correct, bec ase of an earlier rise? 
A That is not correct. 


Q You correct it for me. Tell us what you claim. 


MR. O'REILLY: He already testified to this. 


I already testified. I will testify to it again. 
I claim that my chart that I made un takes in 
every song of the year, not just one-third of them, every 
song of the year, the whole sampling of songs that reached 
that and statistically it shows that any given song has 
an over 50 per cent chance of reaching the top 20 or better 
and 65 per cent chance of reaching the top 30 or better. 
That is what I did. 
Q I must come back to you and say as the Judge 
said earlier to you, does the speed with which it is rising 
on the charts in that evaluation have mything to do with 
its ultimate success? | 
A The speed with which it is rising on the shtects 
in my evaluation? 
Q Yes. 
A I don't understand your question. 
Q Did you take into account from week to week as 
a song rose how many numbers it was rising? 


A Earlier I said that each week I went through it. 


Q Did you find that songs with no stars did as well 
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as songs with stars or bullets? 


MR. O'REILLY: Objection. 


THE COURT: Overruled. 

A I found that songs could gO up to the charts to 
a certain point without stars, especially songs from small 
companies and then boom, hit it as the biggest selling rec- 
ord of the year. Sylvia did it because it is in direct 
proportion to the promotion of the record company and the 
working and distribution and marketing in the country that 
determines the upward rise, especially in getting to 6l. 
Tnat is the main contribution, the factor, that is what I 
found out. 

Q Mr. O'Reilly, with respect to Fear No Evil, dia 
it ever have a star or bullet on the Billboard Hot Sou] 
singles charts? 

A Did Fear No Evil ever have a Star or bullet? 

Q Yes, 

Before it was cut off? 

At any time -during 1974, 

All right. In its abbreviated life it did not. 
The answer is no, is that correct? 

Yes, 


MR. LAWLESS: I would like to have this marked as 


Defendant Famous Exhibit B. 
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MR. O'REILLY: May I see it? 
MR. LAWLESS: After it is marked you may. 
(Defendant Famous Exhibit B marked for identifi- 


cation.) 


MR. LAWLESS: 1974 Billboard Hot Soul Singles 


charts summary transiated to number of stars or bullets 
received. 

MR. O'REILLY: How many songs were involved? 

THE COURT: Why don't you go on with you. exami- 
nation? 


LAWLESS: If I may. I will Simply offer this 


THE COURT: Let me not consider it now until you 
go through it with this witness as you want. 

Q Mr. O'Reilly, if I understand you correctly, you 
received no stars or bullets on Fear No Evil during tne 
Calendar year 1974? 

A I believe I said that. 

Q Now, according to Defendant's Lxnibit B which I 
represent to the court is a summary of the Billboard Hot 
Soul singles chart, 1974 analysis of number of bullets or 
Stars, I represent and ask if that accords with your under-~ 
Standing or finding that for the average picce that year 


on that chart reaching position of 10, along the way it had 
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an average of six bullets or stars? 
A I don't understand your question at all. I don't 


understand what these figures mean, 


THE COURT: Please, the question I think is rather 


simple if you think about it. Mr. Lawless is Saying dia 
you in looking at the charts and ‘orking with them your- 
self come to a general awareness that songs that had reachad | 
10 had received an average of six bullets along the way. 
MR. LAWLESS: That is what I am saying. 
THE COURT: Did you come to such an awareness in 
looking at other charts? 
THE WITNESS: No, I did not come to that. 
Q Taat is my exhibit, may I have it? I will show 
it to you as needed. 
THE COURT: Any other questions? 
THE WITNESS: Do I have a right to look at some- 
' 
thing and study what it is? 
Q I'm not calling you as my witness, sir. 
You believe that Fear No Evil should have risen 
to the position of 20 or 25 or 30 or what are you claiming? 
A ho, that is not what we are talking about. We 
we talking about charts statistically showing and that 
is what is shown. 


Q bo you realize, Mr. O'Reilly, that for your piece 
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during calendar year 1974 statistically to have reached 
the position of 30, it would require four bullets or stars 
measured against the average? 
A That is not true. 
Q That is not true? 

No. 

MR. LAWLESS: That is what the defendant's sta- 
tistics are as stated and it will be offered at a later 
point in the trial. 

THE WITNESS: That is not true. 

THE COURT: Billboard may zine is the basis for 
the chart? 

MR. LAWLESS: Yes, the same Biliboard magazines 
which are the basis for Defendant's Exhibit A, your Honor. 

THE COURT: There are a number? 

MR. O'REILLY: We have them right here and we 
can refer to them if we have to. 

Q Are you aware, Mr. O'Reilly, that with regard to 


the average piece on the Billboard Not singles charts, 


which never had a bullet? 


1974 tnat averaged position 55, they were all recordings | 
' 


A I don't understand that question. 


i 
H 
MR. LAWLESS: Read back the last question, a, 
(Question read.) | 
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Q .On the average recording without a bullet, never 
reached an average higher than position 55, were you aware? 


A That had reached 61 without a bullet, at that 


point they have -- | 
THE COURT: No, listen to it, please. Counsel | 
| 


is asking are you aware -- you may not be and you may be -- 
but ee you aware he represents that from the Billboard | 
charts he has statistically determined that if a song 
averaged 55 on the charts, this is for the entire life 
it never received a bullet. Does that generally accord 
with the nature of things that you got from looking through 
the charts? 

MR. LAWLESS: That is fairly stated. 

I'm not specifically aware of that particul.r -- 

THE COURT: General situation. 

Tik WITNESS: I was never shown it nor do I under- 
stand the relevancy of it. 

MR. LAWLESS: We will leave that to the court. 

THE COURT: Anything further? 

MR. LAWLESS: Mr. Amabile may have some aibbelonex 

MR. AMABILE: I have a few and I will be rela- 
tively short. 
BY MR. AMABILE: 


Q Mr. O'Reilly, may I see the chart on which you 
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are basing thie offer of proof? 
A You had one for four months, sir. 
Q Docs that chart at all indicate whether the 
compositions on it were performed by first time artists? 
A No. 
Q There is no reflection at all about whether the 


record was released by a first time artist in 1974, does 


No, sir, this is -- 
Just answer my question, 

A No, of course not. 

Q Does it have any indication of whether any of 
these composition: were performed by artists who in the 
past had gold records? 

A One more time for that question? 


Q Does your chart indicate which of these compo- 
p ‘ 


sitions were performed by artists who in the past had 


gold records? 
A No, it doesn't. No chart does. 
Q Your chart does not? 
A Neither does Billboard. 
THE COURT: But one could go and one could deter- 
mine if that artist had a gold record. The question is 


whether, the underlying question is whether that is a 
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factor in a recorg rising to 20 or 30 that you have or have | 


not takea into account, that the artist previously had a 
eoid record. 

THE WITNLSS: Y am taking into account that , t 
took every one. rt is harder for a new artist to even make 

61. 

MR. O'REILLY: Then we have to ask what is a 
new artist also. 

THE COURT: What you are Saying then is that 
artists who have had a prior good track record are more 
likely to make it to the top? 

THE WITNLSS: To the absolute top? 

THE COURT: To the top 30 which is what we are 
talking about. 

THE WITNESS: What I am Saying is that the artist 
who has already had acceptance has a much easier time Making 

‘ 
it, moving quickly past 61 than the new product on the 
Market by a new artist or concept. 


If I can continue that, the new artist or con- 


ein matscmertan 


cept that does make 61 is far more valid th n the artist 


because the artist is only there because he had a reputa- 


a 


tion. 


THE COURT: That is a factor that is involved iy, 


getting to 30? 


enn een nee 
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THE WITNESS: It shows far more significance for 
a new artist to be up in that position because he has had 
to come and move on the record itself and it is not any 
past reputation. 

THE COURT: Just give me a yes or no on this, 
is it a factor in reaching 3U that the artist has had 
previous success of some substance? 

THE WITNESS: Is it a factor? It is one of many, 
many factors, yes. 
BY MR. AMABILE: 

Q Does your chart indicate the name of the dis- 
tribution company involved? 

A No. Billboard does not. 

Q Your chart which is what we are talking about does 
not indicate whether it is a large distribution company or 
a small distribution company or a group of four small 
priests involved, does it? 

MR. O'REILLY: He already testified, your Honor. 

A I testified as to the billboard chart if you want 
to hear that. 

Q Your chart does not indicate that? 

A Whether there were four small priests -- 

Q Which record companies were involved in the dis- 


tribution? 
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A My chart indicates on its face tnat there was 
one record on the chart from Famous Music , from our Famous 
Music at that time, at the time of our record. 

Q I show you the chart, Mr. O'Reilly, and tell me 
is the name Famous listed on the chart? 

A Well, Contemporary Mission is. 

Q It is not listed, is it? 


A The group is on the chart. 


THE COURT: I don't need any further cross 
examination. 

I am going to have to exclude this evidence 
based upon what Father O'Reilly has said and not based 


on any chart that anybody put in. because it is perfectly 


clear from Father O'Reilly's own testimony that this at 
best is a two-to-one proposition. 

There is nowshowing here as to when any song 
hits 61, even on the two-to-one proposition, so that I 


could make a determination as to -- let's put it another 


way. 


an important factor here is as I see it hitting 
61 early in the game. There is no showing from the charts 
of Fatner O'Reilly that that is a factor in his chart at 


all. 


Concededly [ take it there is really no dispute 
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about that that on the average songs that get up into the 


upper 30 per cent have amassed a number of stars or bullets 


somewhere along in their career and this one had not and 
there is no showing from this chart as to what bullet any 
received to determine whether even the 65 per cent reach- 
ing 30 is valid. 

So I am not sure that that is a good figure but 
I am forced to conclude that at best the jury would have to 
speculate not basing any conclusion upon something they 
could reasonably found their conclusion on, be required 
to speculate if they were to determine if this would have 
reached 30. 

I will not let the jury speculate and that means 
I don't have to reach the easier question if the jury 
speculates would I let some witness come along and based 
upon that speculation base another expert speculation as 


to what bookings he might have done for this group in that 


year. 
All right, do you want to get the jury in? 
MR. O'REILLY: I except to the whole thing. 
THE COURT: Exception noted. 


(Jury present.) 


MR. O'REILLY: Will you mark this, please? 
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start a new type of work. 

That group is called a Pious Society. After 

25 years it can apply to be called a congregation such | | 

as the Marykn oll Fathers. They are a congregation, they | 

are not a religious order. They are all canonical 

differences within the church. 

We fall under the category of a Pious Society. | 

Now, when you are ordained, it depends what 

you are ordained for. 

Do you remember when I mentioned about the | 

secular priests versus the priests belonging to a religious | 

order? A secular priest is ordained through a Bishop in | 
that Dioceses. He takes the vow of chastity. He 

doesn't take the vow of poverty picauen qiccekes can have | 

their own money. Diocesan priests -~ | 

Q I can quickly summarize this -- 

MR. O'REILLY: You are not testifying. | 

THE COURT: Let's continue. | 

Q As I understand it, when you were ordained by | 

the Bishop of Guana, you took a vow of chastity, you did | 

not take a vow of obedience or of poverty, is that correct? | 

A Right. ' | | 

Q Were you later in some way released from your | 


vow of chastity in the Roman Catholic church? | 
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Do you recall that? 

Yes. 

The next question put: 

“¢ Has Father Coyne taken such a vow of 
poverty? 

"A Yes." 

Yes. 

Do you recall that? 


Yes. 


Then the next question put to Father Berkery 


"OQ And has Father O'Reilly taken such a 
poverty? 

“A Yes." 

Yes. 

you recall his saying that? 

Yes. 


All right, sir. 


Hold it. Read what was before it. The vow was 


a promise. That's why I made that distinction. 


MR. O'REILLY: He has the obligation to read the 


entire part in, your Honor. 


THE COURT: Wait. You can do it on redirect. 
MR. O'REILLY: No, your Honor. 
k*ke* 
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your Honor. I think we are understanding different 


things by that question. 


THE COURT: Following the reviews, the promotion . 
men indicated to him that there was some problem promoting 
because of the reviews. 

THE WITNESS: Absolutely not, and they did 
the contrary. 

Q When was it that you were having these daily 
meetings with Mr. Martell concerning the promotion of Virgin: 
A From the moment the contracts were signed back 
in August up through -- and I said almost daily, I didn't 
say daily -- up through this presentation of Virgin, which 
was a month later, and after that also. 
Q How often after that? 
A Fairly often. 
Q Could you give us an estimate, every day, every 
other day? 
A When we had specific meetings? 
Q Yes, with Martell. 
A Let me say this if this helps: Far less on a dai 
basis than we did before the presentation at Philharmonic. 
Q Did there come a time when you requested and Mr. 
Martell agreed that you could have the priests move into 
office space edjourning his office space? 


kkk 


8ha 


kk 


arjb 2 O'Reilly - cross $17 


Did you ever have a chance to look at the text 


of this advertisement before it was published? 
A Yes, sir. 
Q Did you approve of it havina been published? 
The text of it? 
Yes. 
Yes, we wrote it. 


MR. LAWLESS: I would like to hand this to the 


jury now or later. 


2 
* 


THE COURT: Let us see what is involved with 


MR. LAWLESS: It simply summarized the various 
stations showing their support. 
THE COURT: You may. 


(Handed to jury.) 


MR. LAWLESS: May I continue my questioning? 


THE COURT: Yes. 

Q I show you Defendant's Fxhibit K for identifica- 
tion which purports to be a letter from Aaron Levy dated 
November 28, 1972 addressed to the Contemporary Mission, 
Inc. at Stamford, Connecticut. 


The lower right-hand corner carries the legend 


“Accepted and agreed to, Contemporary Mission by Father 


John O'Reilly." 
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Do you recognize that? 
Yes, I do. 
Did you receive that letter? 
Did I receive the letter? 
That is the guestion. 
No. 
How do you recognize it then, sir? 
From a meeting in Mr. Martell's office. 


Did you first see it then and there? 


Yes, sir. It was typed up then and there. 
Did you sign it then and there? 

Yes, Sir. 

That is your signature? 


A Yes, Sir. 


Q Indicating that you accept and agree to 
terms of the letter, is that not true? 
A Yes. Can I finish reading it, sir? 
Q Surely. 
.(Pause.) 
Yes, sir. 


MR. LAWLESS: I offer this in evidence. 


MR. O'REILLY: No objection. 


(Defendant's Exhibit ¥ for identification received 


ee ee ee er 


in evicence.) 
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MR. LAWLESS: May I read the first part of that 
letter? I will read the whole letter if I may. It may be 
easier for the jury to follow it. 
THE COURT: All right. 
(Defendant's Exhibit L read in part.) 

Q I ask you to explain to the jury the nature of 
paragraph 1 of this agreement as it arose in your discussi 
with Mr. Levy. 

A Surely. I was having a meeting with Mr. Martell 
and Mr. Levy in Mr. Martell's office regarding the per- 
formance of Virgin at the Villaage Fast. As I testified 
before, we were performing a concert there at Village 
East and the promoter there had been running short of mone 
in his costs for advertising. 

At a previous meeting with Mr. Martell we agreed 
that Famous Music was going to help promote this. I was 


trying to get the moneys that Famous promised us and Tony 


explained to me, he went into the situation: I have to aet 


approval for things, I have to put them in certain cate- 
gories,. 

So he said, "I will tell you what, we will type 
up this letter for you." I mentioned that the man needs 


the money and in fact we were waiting for the other half 


of our money. 
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Fe said, "I will type up a letter that will cover 


I said, “Okay, you can type up a letter that will 
cover us as it comes out of Famous' advance eaainst Virain.” 

In fact we were even going to talk about makina a 
loan if we couldn't cet it as a promotion. 


Q Just restrict it to this paraaraph if you would, 


A You asked me to explain the conversation wherein 
this paragraph came from the letter if I remember correctly, 
and that is what I'm doina. I want to aive the full picture 
here. 

Please do. 

Okay. So I said, “Fine.” 

Aaron I believe had his secretary type up the 
letter and could I see the paragraph you are referring to? 

@) Paragraph l. 

He said -- all right, I can read. 

Q I'm just showing you paragraph 1, that is all I'm 
showing you at this time. We are goino to take it paraaqraph 
by paragraph. 

- The language of paragraph 1 is before the witness. 
THE COURT: You asked to see paragraph 1. 


THRE WITNESS: I would like to see the whole 
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exhibit then. 

MR. LAWLESS: I am showing paragraph 1, your 
Honor. 

O'REILLY: Your Honor -- 
> COURT: Put another question. Take the 

exhibit. 

THE WITNESS: Ilim take the exhibit? 


THE COURT: If you want to, Mr. Lawless, you con- 


tinue to conduct the examination the way that is appropriate | 


for you. 

MR. LAWLESS: The witness asked to see paragraph 
1 of the letter and I am showing him the letter bent so he 
can read every single word of paragraph 1. 

THE WITNESS: I would like to see the entire 
document. 

THF COURT: Counsel wants to ask you about some 
of the other paragraphs. He asked me to read it. I would 
like to read it and I am not playing games with him. 

Take the exhibit, sir, and put your questions. 

Q Did the Famous Music Corporation through Mr. Levy 
in fact qive Contemporary Mission $7,500 as indicated hy 
this letter? 

A Yes. 


Q Did you in turn or someone in Contemporary Mission 
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then use that fund to support the presentation of Virgin 
at the Villace East Theatre in New York City? 

A We gave it to the promoter for this, yes. 

0 As agreed by paragraph 1? 

A Yes. 

Q Now, we turn to paragraph 2, which I will read 
to the jury. 

"Said sum shall be deemed to constitute a further 
advance chargeable against any and all royalties accruina 
to your account of the existing recording and any publishing 
agreement between us. To the extent that such royalties 
are not sufficient to repay the said sum or in the event 
that Virgin shall not run to the end of the current week, 
the unpaid balance thereof shall constitute a direct obliaa- 
tion of the Contemporary Mission, Inc. to Famous Music 
Corporation." 

Do you recall that being included in this letter? 

A Yes, sir. 

(@] With respect to paraaraph 3, I will continue to 
read the letter: Paragraph 3. You acknowledce that Famous 
Music Corporation shall he relieved of its obligation to 


expend a minimum of $50,000 in the promotion of Virgin 


record sales if, aS and when in the sole opinion of the 


Famous Music Corporation, such promotion shall cease to he 


ee een enn: ae ee Sea el 


90a 
arjb O'Peil)y - cross 


effective and profitable, 


Do you recall that teing included in the eer 
. or 
as welt, sir? 
A Yes, sir. 
MR. LAWLESS: May I circulate that to the Jury? 
(Handed to jury.) 
J . rr) 
MR. LAWLESS: Shall 7 proceed while they are 


viewing it, your Honor? 


THE COURT: Yen, 


Q I show the witness Plaintiff's rxhibit 34 marked 
rhe 
in evidence I believe and these are credit card Gans 
, erg 
sioned by John T. O'®eilly en masse 
Ail of these I think you selected out as thene 
which bore your siqnaturr, 


A Yes, that looks like 4¢ 


Q af 208 2208 Something out of the wey just tel) 
ra © me 


and I will pull it out. 


iow iev rs 
Now, I believe you sai@ on your direct examination 
« 


yesterday that with regard to many or most of these Pe 
m ; se credit 


cards -- I will take the top one off the packet first, 
which is a Diners card charged to John Thomas O'Reilly, 
Contemporary Mission datwd Decemher 1973 and the establish- 
ment is Le Joint 3, then code numbers, August 1973. ‘the 


total charge is $36.51 fianed John O'Reilly 
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A You are not asking me in regard to our complaint 
but my personal opinion about how much I thought Famous 
spent? 

Q How much do you claim they spent for you? 

A I don't know how mich Famous spent. They never 
showed me anything regarding it as they were required to do 
by contract. 

Q You don't know, is that your answer, how much 
they spent for =~ 


A I don't know. 


MR. O'REILLY: Your Honor, he answered the ques~ 


Q How can you Say that they dian't expend $50,000 
for you if you don't know how much they did spend? 

A We said they dia not ever give us a written record | 
as they agreed in the contract to show they spent 50,000 
within the first year, that is what our complaint states 


if you will read it. 


Q pid you just read that letter that you signed 
back to Mr. Levy in which you waived and released any claim 
they had not expended $50,000? 

A On the assumption that Famous Music say they 
decided, that they deemed this project was no lonaer work- 


able, which they never dia and the release of the two 
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followup singles shows they didn't. Tony Martell himself 
told me he ripped up that letter, never should have.gotten 
me to Sign it. 


THE COURT: Strike the answer and let's start 


MR. LAWLESS: No further questions, your Honor. 

MR. AMABILE: Can we agree that the two exhibits 
we were talking about, 34 and 46 were marked as P and Q 
in the deposition? 

MR. O'REILLY: May we approach the bench on one 
matter I think we need to discuss? 

(At the side har.) 

MR. O'REILLY: Now, the only point I want to make 


that I understand Mr. Lawless represents Famous Music 


Corporation and that Mr. Amabile is representing the defen- 


dants Gulf & Western and Paramount. 

I understand that they both have the right to 
cross examine any of our witnesses, Father O'Reilly in this 
case. 

However, I would ask the court to keep in mind 
the fact that they do not have the right to again go over 
the same material which was already covered by Mr. Lawless 
and therefore I want to obviate objections beforehand and 


that is why I brought this up at the outset. 


n * * 
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witness. 
MR. AMABILE: Counsel O'Reilly, ¢? you plan on 


_saying something? 


THE COURT: He is objecting to your thanking 


the witness. 


MR. LAWLESS: I guess I am the only one who 
didn't have an opportunity to thank the witness. I shall 
not do so. 

THE COURT: All right. 

Next question. 

Q When you and your group were based in St. Louis,. 
I think you testified that you lived in the ghetto, isn't 
that correct? 


A Yes, sir. 


Q In fact, you lived in a tenement in the ghetto? 


A Yes, sir. 
Q How much were you paying in rent? 
A $45 a month for the flats. 
More than one flat? 
Yes, sir. 
Q Total rent was $45? 


A No, the total rent for the four flats was -- 


these were three or four room flats. There was a dozen of 


us. The total rent was four times that amount $180, 
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whatever it is. 


Q Okay. Now there are only six of you, isn't that 


correct? 
A Yes, sir. 


Q You worked with the poor every day when you were 
! 


in St. Louis, didn't you? 


A We lived with them if that is what you mean. 


| 
Q You ran soup kitchens, for example, didn't you? 


A Yes, sir. 
Gave the people who were hungry food? 
Yes, sir. 
Q Gave those who were thirty something to drink? 
A Well, I don't know if I want to get that biblic* 
about it, sir. There were plenty of faucets around. 
What is the point? What are you trying to say? 
THE COURT: No. 
THE WITNESS: He is being sarcastic. 
MR. AMABILE: I am not being sarcastic at all. 
E think it is <- 
THE COURT: Counsel, you have put a perfectly 
proper question. I will direct that the witness answer it. 
A Did I give drinks to the thirsty? Is that 
the question? 


Q Yes. 
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St. Louis? 
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A 


Q 


A 


thirsty poor person a drink. 


Q 


A 


Q 


A 


Q 
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Are you asking me to answer that literally? 
Yes. 


Did I ever give a thirsty person a drink in 


Thirsty poor person. 

Thirsty poor person? 

At your soup kitchen, yes. 

I can't recall that exact action of giving a 
Did you ever supply clothing to the poor people’ 
Yes, sir. 

Frequently, didn't you? 


Yes, sir. 


' 


Would it be fair to say that your group believed 


that they should live in an area of need so they could 


support and help the neighborhood? 


A 


Would it be fair to say that my group believed? 


I can't speak for the beliefs of everybody in my life. 


Q 


Speak of your own beliefs. Would it be fair to 


Say that you believed that? 


A 


That I believed that or believe that? 
Past tense. 


Okay. That being that I should live among the 
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Q That is correct. 

A At the particular time, yes, Sir. While we 
were studying for the priesthood, yes, sir, to train in 
areas of needy, if you want my full answer to the question. 

Q Then, as I understand it, there were 12 people 
in your group in St. Louis, isn't that correct? 

A Roughly. 

Q Does that mean more Or less? 

A It means roughly. 

How many were there in your group in St. 
About a dozen, sir, as I have testified. 
yOu don't recall -- 

A It could have been as many as 13, but no more. 

Q Then a point in time came when six of you moved: 
to Stanford, Connecticut, isn't that correct? 

A No, sir, that is not correct. 

Q Seven of you? 

A No, sir. 


Q How many of you? 


A I believe it was eight. That is what I testific 


to the other day. 


Q In Stanford you rented a place to live, isn't th 


correct? 
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Q How much did the seven of you pay in monthly rer 
for this place in Stanford? ) 
THE COURT: Eight. 


Q The eight of you, excuse me. 


A The rent was $750. 


Q Did that rent ever inc wase while you were livir 


in Stanford? 
A Yes, sir. 
Q What was the maximum rent you paid in Stanford? ; 
It increased to $900. 
You paid this in rent in Stanford? 
I don't know if that is when we moved or not. 
THE COURT: $900 over what period? 
THE WITNESS: A month, sir. 
Per month? 
A Yes,sir. 
Q All right. Your residence at Stanford was 
not in a ghetto, was it? 
A No, Sir. 
It was 13 rooms? 
About that. 
Did it have a swimming pool? 
There was one with their property, yeS, sir. 


Was it near the water? 
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It was near the swimming pool. 
No other water? 

No, sir. 

Just the swimming pool? 


A Yes, sir. 


Q Did you have a boat at all when you were in 
8 


Stanford? 

A I believe, yes, sir. 

Q What sort of boat? 

A 18 foot run-a-bout boat where you can go water-— 
skiing from, sir. 

Q Outside of water skiing, what else did you use 
the boat for? 

A To drive around in the water basically. 

Q Then there came a time when you and your group 
left Stanford and went to Westport, Connecticut, isn't that 


correct? 


A There was a time when we moved to STanford -- 


I mean to Westport, yes. 


Q How many were therein: your~group at that time? 


A At that time? 
Yes. 
I think there was seven then . 


THE COURT: Mr. Amabile, while you are inquiring 
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of this witness, that Virgin album, is the libretto avail- 
able for me to look at? 
(Pause.) 

Q Did ycu continue to rent when you moved to 
Westport? 

A No, sir. 

Q You purchased the residence? 


We acquired a mortgage, yeS, sir. 


Q YOu acquired three mortgages I thought? 
A 


Well, in the course of our business relationship 
with Famous we did have to remortgage our house, yes, sir, | 
you are correct. 

Q It was not three mortgages initially? 
A No, sir. 
Q What was the purchase price of the house? 


MR. LAWLESS: I move to strike that as not 


paving anything to do -- 
THE COURT: Strike it out. 
MR. LAWLESS: I am speaking for Famous only. 
THE COURT: Strike it out. 
Q What was the purchase price cf the house, Mr. 
O'Reilly? 
A $250,000. 


Q A lot of money? 
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compared to most religious orders. 


O'REILLY: Objection, your Honor. 


COURT: Sustained. 
Mentfort was five million. 
LAWLESS: I move to strike that as not re- 
sponsive. 
COURT: Strike that out. 
MR. O'REILLY: Your Honor, he asked the quest. 
Q Have you continued to have contacts with the 
individual who sold you the house? 
A Yes, sir. 
Q Has he been making annual contributions to your’ 
organization? 
A No, sir. Not annual, no, sir. 
Q But he has been making further contributions to 
your organization, isn't that correct? 
A You mean at this particular point? 
Q No, I mean since the time you bought the house. 
A He did donate some money to us, yes, sir. 
Q Did he actually give you money or was this reall 
in addition to the purchase price of the house? 
Q Did he actually give me money or was this in 
addition to the purchase price of the house? 


Q WEre you giving him tax deductions based upon 
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a fictitious contribution? 


Q 


about two acres, am I correct? 


A 


Q 


MR. O'REILLY: Your Honor -- 
Absolutely not, sir. 

MR. O'REILLY: <-- move to strike it. 

THE COURT: There has been an answer. | 
You indicated that the Westport property covers ; 
: | 


i 
Yes, sir. 


There is a main house and is there also a cottasg 


on the property? 


A 


Q 


A 


Yes, sir ,two-room cottage. 
I see. Is there a boathouse? 


A boathouse? 


Yes, a place to keep your boat. 


No, sir. 

Is there a dock? 

Yes. 

Do you stillhave a boat? 


No, sir. 
' 
| 


Did you have a boat at any time when you were 


living in Westport? 


A 


Yes, sir. We lost it because we couldn't afford 


to keep up the payments. 


MR. AMABILE: I move that be stricken. 
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THE COURT: Strike it out. 
Was this the same boat that you had in Stnaford? 


Yes, sir. 


You only had one boat, though, in Westport? 


Yes, sir. 

Q How large is the house in Westport, how many 
rooms? 

A From 15 to maybe 18, depending on what you con- 
sider a room. 

Q It has two staircases, a main staircase and a 
servan ts' staircase? 

A It has a front staircase and a back staircase. 
We don't have servants. 

Q You indicated that you had a certain amount of 
beach front, some of your property is on an inlet, I think 
you said. 

A Yes, I think I said inlet. 

Q Is there a beach there? 

No, I wouldn't call it a beach. 


Is there sand abutting the water? 


There is dirt and rocks and some pipes -~ 
How much -- 
If yo u want to call that a beach. 


How long is the beach front aspect of your 
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property, how many feet, would you say? 
A About 280 feet, something like that. 

MR. O'REILLY: All of this is relevant to this 
lawsuit, I take it, to the breach of contract and the 
issues that we are supposed to be litigating here, is that 
correct? 

THE COURT: Your objection, if that is what 
it is, is overruled. 

Q Do you go swimming in the inlet, you and the 
members of Contemporary Mission? 

A I have, yes. 

Q Is there a pool at this house? 

Yes, sir. 

Q How large is the swimming pool? 

A About 30 feet by 20 maybe,30 x 18. I am not sur 
Did -- 
It is an oval. 


Is the house completely furnished? 


Q 
A 
Q 
A 


Do you mean are there curtaias on all the 
windows, that kind of a thing? 

Q Is there furniture in all the rooms? 

A There is some furniture in most of the rooms, 
the windows aren't all curtained or whatever. 


Q Did the grand piano you spoke about the other 
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day come with the house or did you buy it separate? 
A We bought it separately. 
What did you pay for the grand piano? 


We paid $3000 down and $200 and something a 


What was the total price, Mr. O'Reilly? 


I believe -- 


Q No, no -- 
A 


YOu want to know what I paid for it? You 
y 
didn't ask me what the price was. 
I just did now. 
You said no, no, no. 
What is the total price of that piano? 


Somewhere around nine thousand. 


Did you get it at a discount? 


Steinway gives discounts to all religious 


Organizations. We did get it at a discount. 

Q They gave you a discount because you told them - 

A We told them we are a religious organi: ation | 
and we gave them the tax letters and the proof they are 
well aware of. | 

Q Am I correct when you first acquired the 
Westport house your total jonthly payments were $1500 a 


manth? 
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I seem to recall somewhere around that in 


the beginning, yes, sir. 


Q 


You personally acquired or had acquired an 


apartment on East 57th Street, too, didn't you? 


A 


I rented an apartment there, one room, while 


we were in New York City, yes, sir. 


Q 


A 
yes, sir. 


Q 


You rented that when? 

1974. 

Under a two-year lease? 

I believe so, yes, sir. 

Are you still living in the apartment? 


When I am in New York City overnig"t I am, 


Has any member of Contemporary Mission ever been 


re. ased of a vow of poverty? 


A 


Has any member of the Contemporary Mission ever 


been released from the vow of poverty? 


Q 


A 


Yes. 


Are you asking about temporary or final, perma- 


Any vow of poverty. 
Any vow of poverty? 


Yes. 


Temporary vows run out. YOu. don't get released 
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from them. That is what the members of ti<¢ Contemporary 
Mission got "released" from when they left the Mont forts. 
That is what the six months was about. 

Q Do you recall the testimony of F-ther Berkery 
in the Connecticut action which was read into the record 
on Friday? 

A Yes, sir. 

Q Let me read a little further. This is on page 
116 and it was direct examination. Your own lawyer was 


asking the questions of Father Berkery. 


"9 Have you, Father, taken such a vow" -- let me y: 


On the prior page, 115, question to Father 


Berkery: 

"Q Would you explain what is meant by the term 
'a vow of poverty' in the Catholic religion? 

"A The vow of poverty is -- the vow of poverty 
has as its object material goods. In other words, you 
make a vow to God, to relate to material goods in a certain 


way, and a vor of poverty -- the special way that you rel: ‘a 


to material goods in terms of the vow of poverty is not 
necessarily that of having no material goods, but of not 


making material goods your end all and be all. In other 
! 
words, the material goods are used by you, but you are not 
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No, sir. 
How many members in 1971? 
In 1971 prior, to our ordination? 

Q To your ordination, 

A In other wc-is, after we became associated with 

as you spoke about them, 

Q Other than the members of the Contemporary Mission, 

A How many others? 

Q How many others. 

A I thought there were three. 

Q Are you aware of the fact that Father Krumla 
promised Bishop Sarpong if he came to ordain you and your 
confreres he would provide Bishop Sarpong with personnel 
within five years and also immediately begin sending 
Rishop Sarpong $250 a month to be increased after five 
years? 


A _ I'm not aware and I don’t think the letter states 


This is to Bishop Sarpong from Father Krumla: 
“In return for your kindness in coming 
to ordain and incardinate the members of Contemporary Missio 
I would be willing through the institution to provide you 


with personnel within five years and also would immediately 


begin sending you on a-monthly basis an offering ef $ 
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paid federal income taxes? 
A No. 
Q Have they ever paid state income taxes? 
A Not that I know of. 
Q To your knowledge this is an affidavit from the 


Connecticut action in 1972? 


A Yes. There is a whole story. Would you like to 


hear it? 

MR. AMABILE: I ask that that statement be 
stricken. 

THE COURT: Strike it out. 

r@) Mr. O'Reilly, after you saw this affidavit did 
anybody at Contemporary Mission ever call it to the atten- 
tion of the Internal Revenue Service? 

A That statement? 

@) This affidavit, yes. 

A _No, because it was a mistake. 

Q Just yes or no is all we need, Mr. O'Reilly. 
You ought to know that by now. 

You told Mr. Lawless this morning -- are you 
through shaking your head? 

A Pardon me, sir? 

Q You told Mr. Lawless this morning that you had 


not worn your Roman collar in your depositions in this case 
kkk 
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A I don't believe that this is the whole article, 
‘not the article I read. I believe this is part. This 
isn't even a newspaper here. Somebody took it out and put 
together here. It is obvious. 

Q This says, doesn't it, that "Two of the docu- 
ments attesting to the academic and spiritual preparation 
of the five candidates for the priesthood have been dis- 
avowed by their alleged authors." Does it say that? 

MR. O'REILLY: Has this been introduced in 
evidence? 

COURT: Not yet. 
O'REILLY: I object to its introduction. 

MR. AMABILE: I haven't intrcdjuced it yet. 

I will now. I offer it into evidence. 

MR. O'REILLY: I object, your Honor, to its 
introduction. 

THE COURT: Gentlemen, come to the side bar, 
if you will, please. 

(At the bench.) 

THE COURT: As I understand the order of the 
proceedings with regard to this subject, upon cross-examina 
tion the defendants endeavored to show that there were 
an enormous number of substantial questions with regard 


to the ordination and the validity of the priesthood of 
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AFTERNOON SESSION 
NN 


2:30 p.m. 


(Jury not present.) 
THE COURT: Now, if everybody would sit down 
for a moment, please, 


As I am sure everybody is aware there took Place 


in my presence just before the recess for lunch a very 


disturbing event. I don't happen to have the minutes here 
because Mr. Michaelini has the minutes but I had them re- 
read to me again in my chambers over the lunch hour, 

I am confirmed in my rereading as to what I saw 
just before lunch which involved Father John O'Reilly here, 

Father O'Reilly, before I impose a fine on you 
for that, do you want to Say anything at this time regard- 
ing this event? 

FATHER O'REILLY: Yes, sir. 

THE COURT: Please do. 

FATHER O'REILLY: At the Particular time when 
this happened, your Honor, my fellow priest was on the 
Stand, had never been on the stand before and never been 
called to do so and isn't the most. intelligent of the 
priests up there, Speaking to the best of his ability, 


he was being in my estimation intimidated by people walking 
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around behind him and leaning on him. This is okay but 
then I hear people snickering at what this man is saying. 
Then I noticed they said that and I know that 
is the truth, my brother said that to you and at the same 
time the man said that is a lie. When he said that he 
is calling a liar and I said -- I don't know my exact 
words, "You did so do it." I know this is a matter of 


degree and I have seen other instances go on here. I 


saw the giving of answers to a witness. 


Now, I got up and that is the way I am and I 
can't help it, that is the way I am. I am not going to 
let one of my people be ridiculed and that is the way I 
am and if I am to get a citation, I am sorry. I don't 
mean to offend people, but I will not allow our group to 
be -- some of the things that I feel have gone on here, 
that is my statement. 

THE COURT: All right. Let me say this: I don't 


purport to know because I wasn't there and it really isn't 


relevant, to know what was happening at the counsel table 


behind you. 


I do want to say that I did not sense in any way 
that the witness on the stand was being intimidated, I 
did not in any way sense that the witness on the stand 


was being ridiculed. 
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To the extent that you might have been distressed 
about his being asked what his functions were and the capa- 
city of a mother, it was occasioned in my judgment by the 
questions, occasioned by the fact that he had asserted on 


direct examination that he had spent eight to ten hours a 


day working, every day, on things having to do with Famous 


Music's promotion and Mr. Lawless was bringing out that 
given the extensive nature of other duties, including that 
of taking care of three children, feeding them, dressing 
them, taking care of them when they came home, school, 
caring for cars, caring for the house and the lawn, these 
questions were entirely proper to let the jury see perhaps 
the witness on the stand was, at best, exaggerating the 
amount of hours that he claimed to have been working on 
the Famous Music promotion while he was in Westport. 

In my judgment those questions were entirely 
proper. I saw nothing and I make a flat statement to this 
effect that anybody could say was an intimidation by Mr. 
Lawless or ridiculing of this witness in any way. 

Now, I want to go back to my other thought and 
that is this: A number of times over the almost two weeks 
we have been together there have been admonitions not to 
speak unless you were addressed a proper question and then 


to answer reSponsively. I have had a number of times to 
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admonish you not to volunteer and to strike out matters 
that you have volunteered. 

There have been a number of outbursts here in 
which one or more of which you have been a participant. 

I have threatened at least in this case once before about 
finding somebody in contempt if these outbursts continue. 

You are not a lawyer, you are merely a witness 
and an officer of a client in this courtroom. You have no 
Standing to speak except when you are given leave to speak 
under appropriate circumstances. 

This morning at the close of the session we had 
an incipient brawl on our hands. Your brother rose to 
charge laughter by counsel, which was the word used, the 
words were that counsel at the table behind me is laughing. 
Mr. Triggs arose and denied that fact vehemently. 

I am not going to get into whether it was right 
or wrong or whether counsel was laughing or whether counsel 
was not laughing but, at this point, you plunged into 
action and in a loud, belligerent voice accused him of 
“I know in fact you have done it,“ and you had turned 
around and, as far as I was concerned, there was a gross 
breach of the decorum and peace of this courtroom, I had 
to gavel the courtroom into silence. 


Now, I cannot permit a brawl to exist in this 
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courtroom and I will not permit a brawl to exist in this 


courtroom. The decorum of the courtroom is one in which 


we are trying to arrive at the truth in a given controversy. 


I can basically tolerate lawyers who in the heat 
of the moment may say things because it is their duty to 
speak and their responsibility to speak; they have standing 
to speak. You have no Standing to speak. 

You are not to enter any dispute or to work it 
into the brawl that I saw developing. Therefore, I am 
going to fine you the sum of $50. I will enter an appro- 
priate written order later during the day. 

Now, shall we proceed with the witness? 

MR. O'REILLY: May I answer that? 


COURT: I find you in contempt and fine you 


O'REILLY: May I be heard, your Honor, before 


COURT: You may be heard but it is a little 
late, but may be heard. 
MR. O'REILLY: I didn't want to interrupt you, 
your Honor. 
THE COURT: All right. 
MR. O'REILLY: Your Honor, I spoke with Father 


Middendorf at the luncheon recess and he told me that he 
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did in fact feel intimidated by the questioning. 

Father Middendorf is a person with a very low 
sensitivity if you will. He is an easy-going man and had 
never been in this situation before. 

Whether any of the rest of us might have felt 
that he was being intimidated is truly besides the poirt. 


In fact, he did feel that he was being intimidated. 


Now, given the circumstances, and I won't go into 


the specifics that you have heard, when I rose to speak, 

I spoke with conviction, let us say. Father O'Reilly evi- 
dently observed what I felt I observed. I would submit 

to the court that under the circumstances what he did was 
not at all unusual; that he felt he observed the same 
behavior that I spoke about. 

I think that if you were put in his position, 
are there any of us who wouldn't have reacted basically 
the same way? Certainly not to precipitate a brawl but 
to state forcibly his view of what happened? 

I understand and I think he now understands that 
he is allowed to speak in this courtroom unless first 
granted permission to do so. 

I further ask the court to reconsider the assess- | 
ment of the fine in this case, given the circumstances, 


the spontaneity of the event and the seriousness of the 
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event, at least of the charges, your Honor. 

THE COURT: No, whether the witness felt he was 
being intimidated, I make a finding that I saw nothing 
from counsel in the least way indicating any intimidation 
in what was taking place. 

Father O'Reilly is not the protector of the <it- 
ness on the stand. If he needs a spokesman in his behalf, 
it is you. 

Your brother, John O'Reilly, is not to rise and 
do battle with you in the courtroom. 

MR. LAWLESS: I just want the record to show, 
your Honor, if I may, that at the time this episode arose 
I was attempting to cross examine the witness and I was 
standing somewhere between the first desk of counsel and 
the witness stand. ' 

I frankly did not hear what did occur. However, 
let me say in response to counsel's statement that the 
witness may feel intimidated, that I was pursuing on what 
I thought was my obligation to pursue the court found. I 
would like it to appear in the record if I may, your Honor, 
that at least as far as I know my own voice level, I was 
not at the time shouting or berating the witness in any 


way. 


MR. O'REILLY: It is a question of close iecniucas 
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in this case. There were extended periods of time 


Mr. Lawless was standing right up in this area. 


THE COURT: I'm not going to get into any of 


that. I understand what you say and I don't happen to 
agree with you and my finding Stands. 

MR. O'REILLY: .I understand what you are saying. 
I'm trying to say that in this particular person's case, 
your Honor, he may feel something that somebody else would 
not. I will ask you to take that into recognition. 

MR. AMABILE: I would like to indicate for the 
record that I was standing directly in back of Mr. Triggs 
and I heard no laughter and I saw no actions which would 
indicate laughter from Mr. Triggs at the time. ms 

THE COURT: Let us bring the witness in, please. 

Over the lunch hour I did some research about 
another relevant area and I read to you from McCormack on 
evidence, page 102 of the second edition. 

This has to do with the matter of impeachment 
and rehabilitation. 

“Impeachment is not a dispassionate study of the 
capacity and character of the witness but is regarded in 
our tradition as an attack upon his credibility. Under 
our adversary system of trials the person must be given 


an opportunity to meet this attack by evidence sustaining 
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or rehabilitating the witness. One general principle is 

a the absence of an attack upon credibility no sustaining 
evidence is allowed. A second truism is where there has 
been evidence of impeachment the proponent may bring con- 
tradictory evidence asserting the untruth of the impeachment! 
of facts and such testimony is also relevant and cenerally 
allowable," 

Now, given that, I feel that within appropriate 
lii.its which I shall impose as we go along, I think that 
perhaps you may recall Father Berkery to ask him with re- 
gard to these matters having to do with the ordination 
question, if I may put it that way. 

I will permit examination in the area subject 
to such limits I may feel ma, be imposed. This is not to 
be a broad examination because this is a collateral issue, 
but I feel that given the scope of the cross examination 
of Father O'Reilly and the way the jury might assess the 
facts that we brought out on that, that there should be 
some opportunity given here pursuant to the treatise text 


that I have read to rebut that with independent proof if 


it is indeed available :1d does not go on at tvo great a 


length, because I'mn « going to have two complete triais, 


one on ordination and one on the Famous Music ase. 


Given that, counsel O'Peilly, you may recall 
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Father Berkery for the questions in that general area in 
accordance with my ruling. 

MR. U'REILLY: If I may, your Honor, at this time 
I am not certain that I want to do that. I think that the 
article that we previously discussed, since you have indi- 
cated we can introduce that which is what I intended to 
do anyway, that might be sufficient for our purposes, be- 
cause we have already introduced evidence that Father 
O'Reilly was ordained by Bishop Sarpong and I for one 


don't agree that we should not have a prolonged religious 


question because I very deeply feel that this is not the 


proper forum for the resolution of such a question. 

The proper forum would be a canonical forum or 
an ecclesiastical forum, not a civil forum, 

At this point, at least, I woula «ike to reserve 
on it while I think it over a little bit. 

THE COURT: You may do that. 

MR. O'REILLY: I just want t¢ introduce that or. 
piece of evidence. 

THE COURT: That is already in evidence. 

MR. C'REILLY: Yes, and I may read some of it at 
the appropriate time to the jury. 

THE COURT: Let's get the jury in and get the 


witness back on the stand. 


AFTERNOON SESSION 


2:30 p.m. 


(Jury not present.) 

THE COURT: Now, I don't see any basis whatso- 
ever for having Paramount in this case. I therefore 
dismiss the complaint insofar as it affects Paramount. 

As to the claim that Gulf & Western induced a 
breach of ee feel that the Felson case fully 
applies and even though the Felson case is a little bit 
unclear as to whether this motion is to be made at che 
close of the entire case or the close of the plaintiff's 
case, I have heard in effect the defendant Gulf & Western's 
position here on the issue of privilege for the ordering 
of this sale and given therefore what is basically the 
entire case before me, I dismiss the case insofax as it 
charges Gulf & Western with inducing breech of contract. 

On the claim against Gul. & Western ‘Sox conver- 
sion of certain records, I am going to reserve decision 
on that claim for the moment. 

Yurning to Famous, it is to me erystal clear the 
only way a jury could do anything on the issue of unearned 


royalties would be to engage in the highest form of specu- 


lation and, therefore, the second and fifth causes of 
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action ti:at assert a claim for future royalties, I dis- 
miss the complaint as to Famous on the future royalties 
issues embodied in those causes of actions or wherever 
else they may be found. 

Coming to the question of production and pro- 
motion expenses, I conclude they are not allowable under 
the Virgin contract but they may be recoverable on the 


reliance for the lost investment theory and it seems to 
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me, therefore, under certain circumstances, I am going to 
be required to submit those issues to the jury. 

However, I am going to require of plaintiff a 
Submission to the court and to the defendant Famous within 
the next couple of days, certainly before the defendant 
Famous ends its case, as to just exactly what promotion 
and production expenses are alleged to have been developed 
in this record and what they are. : 

I am totally unable to deal with and I am sure 
defendant Famous is totally unable to deal with the conten- 
tions as are set forth at page 10 of the pre-trial order 
because I don't remember, obviously, any proof whatsoever 
as to Brother Palmesc; I heard no proof to my knowledge 
that any of the other brothers who went out were worth 

25,000 for any given period of time for their promotion 


1 am not quite clear as to where these various 
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STANLEY GORTIKOV, called as a witness 

by defendant Famous, being first duly sworn, was 

examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LAWLESS: 

Q Your address, Mr. Gortikov. 

A 6 North Starr Street, Marina Del Rey, California, 
90291. 

Q What is your presentposition? 

A I am president of the Recording Industry Assoc: 
iatin of America. 

Q Will you tell the jury what the Recording 
Industry Association of America is. 

A That is a trade association whose members con- 
sist of most of the record manufacturing companies which -- 
and whose members marked about 90 per cent of the records | 
and pre-recorded tapes that are sold in the United States. 
And as a trade association we are involved in the activ- 
ities, in the joint activities of these companies, chiefly 


in respect to industry problems such as piracy work, 


that is the unauthorized duplication of reoordings, legis- 


lative matters, tax matters, labor relations matters, 
matters that are best faced jointly by companies rather 


than singly. 
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Q Does this association represent only the 
larger producers of recordings? 

A No. We have about 50 members, the bulk of which 
are smaller companies, numerically the bulk of which cre 
smaller companies, although we do include the larger com- 
panies as well. 

Q At any time has Famous Music Corporation been a 
member of your association? 

A Yes. 

Q Is it now? 

A No. Famous was absorbed by ABC Records, which 
is one of our members. 

Q Can you tell historically when the Recording 
Industry Association of America was first formec? 

A It was formed about 25 years ago. 

Q And it has been in business continuously since 
that time? 


A Yes. 


Q Where is the headquarters of the association? 


A The hcadquarters is in Los Angeles and we also 
have an office here in New York.. 
Q Your office is where, sir? 
In Lo: Angeles. 


And your home I think you said earlier is in 
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Los Angeles? 

A Yes. 

Q Have you agreed to come to this case as an eal 
witness with the understanding that your expenses for this 
case would be borne by the Famous Mus.7 Company? 

A Yes. 

Q And you are rece)ving no fee ctherwise, is that} 


correct? 


A None. 


Q Covid we just focus very briefly on your | 


personal biography. Let’s start with high school, if we 
may. Where did you conciwie your hie school training? 


A In Los Angeles. X1 graduated high szhool in 


Did you attend college? 
Yes, I went to the University cf Southn Cali- | 
fornia, which is also in Los Angeles. | 
Q What yearg were you there? 
A 1937 ‘through ‘41. I graduated in ‘41. 
Q Did you have any honors while at USC? 
A Yes. I was a sci.clarship student. My 
interest at that time was jorunaiism and I was editor of the 


University nowspaper and I: 13 a scholarship <«cudent. 


Q Did you receive any baccalaureate degree from 
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Southern California? 

A Yes. I received a bachelor of arts degree in 
journalism. 

| Q Then what did you do after leaving college? 

A I was drafted into the Army. 

Q Did you go in the service? 

A Yes, I was in the service for approximately 
four and a half years, through WorldWar II. 

Q How did you conclude your service, with an 
honorable discharge or otherwise? 

A with an honorable discharge. 

Q What rank did you enter the U. S.Army? 


A I was drafted as a private. 


Q How did you leave the U. S.Army? 
A 


I was a Lieutenant Colonel. 

Q What did you do when you left the Army in 1946, 
is that the year? 

A Yes. I went to work in the advertising field, 
worked for two different advertising agencies, covering 
a span of about two or two and a half years. And then 
went into the i married into the ladies garment business. 

° 
Q How long were you in the garment business? 


A I was in the ladies garment industry for approx- 


imately 11 years. 
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Was that in the West Coast or the EAst Coast? 
In Los Angeles. 

Q Did there come a time when you cam into 
the recording industry in any of its phases or operations? 

A Yes. I left the garment industry in January 
of 1960 and entered the recording industry in February 
of 1960. 

Q What company did you joint at that time ? 

A Capitol Records, which was based in Hollywood. 

Q What was your post when you first went with 
Capitol Records? 

A My title was director of corporate development 
and the responsibility included undertaking a diversifica-~ 
tion of projects for the company , shat is, attempting to 
find other business for Capitol Records to engage in. 

Q And then did there come a time when you specific- 


ally werked in the recording side of that business or not? 


A Yes. After about five months in that re- 


sponsibility I was asked to get into the record business 
itself and became involved in the merchadising and I became 
director of merchandising and advertising and market 
research for Capitol Records. 

Q For how many years were you with Capitol 


Records in total? 
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In total, about 11-1/2. 
Years? 


A Yes, sir. 


Q How did you serve in the last three years of 


your tenure at CapitolRecords? 

A After merchandising and advertising I went into) 
the marketing espect of the business and distribution. 

Was president of the distributing corporation, which was 
marketing, sales, merchandising arm of the company, and 
eventually wound up as president and chief executive 
officer of the total company,for the total company for my 
last three years there. 

Q Did you at any time hold any other office in 
Capitol REcords before you became its president and 
executive officer? 

A I was president of the distributing corporation 
which was the marketing arm of the company; I was senior 
vice-president of the ocmpany, I was president of Capitol 
Records as well as Capitol Industries, which is the parent 
corporation of Capitol Records. 

Q At uny time were you recognized by an award 
from the National Association of Television and Radio 
Announcers? 


A Yes. I guess it was 1965 I received the 
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humanitarian aware from taat organization. ‘ 
Q Have you received any other awards of that kind 


A Also a humanitarian award from the Anti- 
Defamation League. 

Q That was in Los Angeles? 

A In New York. 

Q What year did you leave Capitol Records, Inc.? 


1971, mid-1971. 


Q What did you do after you left Capitol? 
A 


I did nothing during the period of June ‘71 unt 1 
March of 1972, when I then assumed my present responsibility. 


Q Did you assume initially the post that you now 
hold as president of Recording Industry Association? 

A Yes, I did. 

Q How ma... persons are on your staff or in your 
employ at present? 

A There are about 15 on the staff and our board 
of directors includes about 22 different presidents of 
record companies large and small. 

Q Do you in sum represent the record industry on 
various occasions? 

A Yes, I generally function as a spokesman for th 
record industry and I interface in Washington with 


appropriate subcommittees and committees of the Congress 
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Q Somewhat like Arthur D. Little, that kind of 
concern, consulting firm? 

A No, they specialize in economic studies. Arthur 
D. Little is far broader than that in what it does. 

However, the same organization did a comparable 
study for our industry ten years ago SO they do have a 
great deal of background in our particular industry. 

Q You also carlier testified that 46,000 singles, 
the sale of 46,000 singles on an average in the industry 
was the break-even point for a given single record; is 
that correct, again from your chart? 

A On an average. 

Q Rather than from your personal experience? Your 
answer was based on the chart, Hr. Gortikov, rather than 
your personal experience? 


A The answer isn't based upon the chart. It is 
k 


based upon the findings of an economic study that went 


into the preparation of the chart. 

Q I won't quibble. It is not based upon your own 
personal experience but on the study? 

A That is correct. 

Q Mr. Gortikov, if I were to tell you that a given 
record had sold 50,000 copies by the time it reached a 


position on the chart of 80 -- are you fwniliar with the 
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Billboard charts at all? 

A Yes. 

Q Are you familiar with the R&B chart? 

Singles charts or album? 

Singles? 

Yes. 

MR. LAWLESS: I object to this line of question- 
ing on the ground that I did not go into it on the direct 
examination of the witness. 

MR. O'REILLY: I think it is certainly within 


the scope of direct examination because we are talking 


about the break-even from the number of sales of singles. 


MR. LAWLESS: He is talking about the chart, 


MR. O'REILLY: We are trying to give Mr. 
Gortikov a fuller picture of the situation that is all. 

THE COURT: Well, I think I will overrule’ the 
objection. Go ahead. 

Q As I was saying, if I were to tell you thac a 
song had sold 50,000 single copies by the time it had 
reached position 80 on the R&B chart and that -- 

MR. LAWLESS: I object; there is no evidence as 
to that particular hypothetical question, your Honor. 


MR. O'REILLY: I think there is in fact evidence, 
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THE COURT: Let us hear the whole question. 

Q Would you say first of all that this record in 
your view had already passed break-even? 

A I would have no way of knowing about a given 
record because it could be that solo guitar player or it 
could be that massive large group that you described as 
having undertaken -- the $100,000 in recording costs. 

Q Sure, that is fair enough. 

A So it woui! be impossible for me. I was talking 
averages and it is just impossible to predict on chart 
position and sales what the behavior pattern of a given 
record is. 

If it were more predictable, there wouldn't be 
SO many records that are released and fail to recover 
their costs. Recording companies try to make a profit, 
they are not trying to lose money on all this massive 
amount of records released. 

Q That is a fair enough answer. 

If I were to tell you that a particular song 
cost the record company as far as production is concerned 


a maximum of $1,000, would that help you in your answer? 


A Talking about tnis song, one side? 


Q This song that I am talking about, yes. Both 


sides of .aat single record. 
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A Cost less than $1,000? 


Q $1,000? Nov, would that help you in your answer 


been makinc money at 50,000 sales? 


A It would also depend on a lot of other factors: 


whether or not this particular song would most likely have 


How much promotion was put behind the record. So certainly , 
with that low a record cost it would be highly likely that 
the break-even point would have been passed. That is a very 
low recording cost. 
Q sure. If I were to tell you further that this 
particular case when this -- 
MR. LAWLESS: Which particular case? 
MR. O'REILLY: The particular case we are dis- 
cussing, the hypothetical here. 
Q If I were to tell you further that in this case 
we are Ciscussing tlie promotion costs tc the company were 
virtually nil, would that help you in your answer as to 
whether or not they were making money at 50,000 singles? 
A Yes. 
Q Would you be prepared to say they would in fact 
be making money? 
A I would say it ' ald be highly likely they were 
making money. 


Q Now, if I were to tell you that this record which 
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sold 50,000 copies at position number 80 were to continue 
to move up the chart, the R&B chart, for an appreciable 
scaiit of moves beyond that, would that to you be any indi- 
cation that this record would be likely to sell more than 
50,000 copies? 

A It would be impossible for me to erudiok any 
relationship between sales and chart movement on the R&B 
singles chart that you are referring tu. It is just 
impossible to predict. So much devends on the time of the 
year or the buying pattern going on at the particular time. 

A given record, even at number 1 at one time of 
the year unde: certain conditions might sell a great many 
more than the same record number 1 would at a different 
time of the year. 

Q What is a good time of the year for selling as 
opposed to a bad time? 

A Well, for a hot song there is no particular time 
of the year. Obviously for an album before the Christmas 
period mee 

Q We are dealing with singles now, sir. 

A Okay, in singles. 

Q Yes. 


A It could depend on the general economic conditions 


that are prevailing at the time. 
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It could depend on the dealers being heavily 


inventoried as they often are in the early part of the 
year. 

It could depend on many factors how well a given 
song would do at a point in time. 

Q Are you prepared to say that it would sell more 
than 50,000 records that it sold if it continued to move 
up the chart in an appreciable amount from where it was 
at pesition 80? 

A If it in fact sold 50,000 at 80 and went on to 
climb up the chart, it would be most likely that it would 
have inci2ased sales as it went up the chart, but I can't 
Speak as to the rate. 

Q I understand that. Now, if I were further. to 
tell you that as it moved up the chart from position 
number 80 it accelerated its weekly percentage climb -- 
do you understand what I mean by that question? 

A _ Right. 

Q “Would that have any effect on your view as to 
whether it would have sold even more singles than it . 
normally wold have sold? 

Is that question clear? 

A That is clear. 


Q Do you understand it? 
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Yes. 


Please answer, sir. 


A If it had advanced in big jumps rather than 


little jumps, that usually indicates a rapid degree of 

either air play or sales within a given period of time. 
On the other hand, it could have been one of 

those turntable hits that was getting a lot of air play, 


which is a very big consideration where it moves on the 


chart and not achieving sales. 

So you can't come to a firm conclusion as to what 
might be happening. 

It is a fact also that on the R&B chart rather 
than on the top selling singles charts in that same trade 
paper it may have a different behavior. 

Q Hot selling as opposed to top selling? 

A We are talking about Billboard. You are talking 
about Billboard Hot Soul Singles chart. 

Q Yes. 

A Billboard also has a top 100 singels chart. 

Q No, I beg to differ, they do not have a top 100 
Mr. Gortikov. 

A A best selling singles chart. 

Q No, it is the hot 100. 


Okay, you won the war. 
kek 
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sales? 
A It didn't do anything. 
Q Mr. Martell;, when you say the record 
do anything, and you have told the jury you meant 
wasn't selling, how did you know whether a record w 


selling, at that time? What information would you receive 


to show you? 


A We get the sales figures. | 
Q How often would you get aales figures =| 


Famous organization? 

A I used to get them every day. 

Q Did you keep those sales figures secret from 
John O'Reilly and the members of his group or would you sh 
those figures to them? 

A No. Many times Father John used to tell me 
what the sales were because he was on top of it and he was, 
you know, in the office and he would see if something 
significant happened, he would say it to me sometimes bcfor 
I knew it. 

Q So on a day to day basis they knew, or the 
information was available to them as to how many of their 
records were selling, is that correct? 

A Well, it was there. . I can't say that, you 


know, I am not saying that I said Father John, we sold 50 
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to€ay or 100, but it was there and I think as I said 
he knew it. Father John was very intense and he knew 
it ahead of me. 
Q At any *ime efter the Village East production, 
when sales reports were coming in to you and observed 
by John O'Reilly, did he make any criticism to you of the 
promotional efforts of Famous or any of the Famous promo 
people? 
A Oh, yes, very frequently. 
Q If you can recall, what was the general nature 


of his comments about the promotiona 1 eifort at that time? 


I know he wasn't pleased with Gordon's efforts, and -- 

Q Just hold it there for a minute. After a trip 
to Boston did he come to you and complain about. the Boston 
trip in some way? 

A I remember that vaguely, but I don‘t remember 
what it was. 

Q All right, sir. You go back and tell us the 
nature of the complaints that John O'ReilJwv was making 
to you during this period of time? 
| A Well, he just wasn't pleased with -- he didn't 
think there was enough effort being extended by Herb 


Gordon and the promotion staff in general. 


A Well, first of all, he just wasn't pleased ; ~ 
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Q What did you Go in response tc thos complaints 


A Well, I think, I tried to, if 7 thought somethi 


| 

| - 
if anything? 

ee 


was -- that FAther John was wrong on something, I tried 

to direct him on it, and if I thought he was right I 

went and spoke to the prom tion department to get it 

done. But you see, in tne tuciness, if I may interject, 

in any company whenver semetning isn‘t happening, you — 
when a record isn't se?” 1g, t?<” always blame the promotio 
man or the marketing departme t. 

And whea it is th: te?l you the record had it 
in first place, -:u know, ‘f it is selling. so it is like 
you are damned if you do and damnec if you don’t. But | 
if you are aski-g ie, was I pleased with Herb Gordon, I | 
was most of the times. There are times such as we all . 
nosbody is perfect, and it is always good to second guess 
somebody. 

Q Going back for a minute, you mentioned that 
Jotn O'Reilly had almost on a day to day basis the sales 
figures available to 2.m. Why was that so? Would he 
drop into the office durkne the day or was he in tne office 
during the eay or what? 

A No, let Father John and his people use an 


office in the building. 
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Was this office in the Gulf & Western Building? 
Yes, it was. 
Q On what floor was it located, if you recall. 
A SAme floor I was on, 24th floor. In fact, it 
was two doors away from me. 
Q They were two doors away from you? 
A I was here and Aaron Levy was here and Father 
IJchn had this office here (indicating). 
Q How far away was the Comtemporary Mission offic 
away from you roffice in the building? 
A I'd say about -- 
In terms of this jury box or the room or ~~ 


I would say maybe from here down to the first 
Where this gentleman is sitting, in the cinnamo 


Yes. 
About that far away from you? 
A Yes. 
Q During what period of tim2 did the man from 
Contemporary Mission occupy that office? 
A I don't remember the exact -- I know it was 
for a long time because I let them do it because we 


had a Watts line in there.» They used to make calls, you 
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know, to various stations trying to help out promotionwise. 
I remember we had other labels there, you know, and the 
other people, the cther labels used to complain to me and 
say, you know, you are letting them use an office, you are 


4 


letting them use a phone, why can't we do it, we insist 


| 


on doing it. 

Q Nuring this period were you allowing other 
artists to use an office in your complex? 

A No. 

Q Or to make phone calls on your lines? 

A I might let them make an occasional phone call, 
but not to use an office. 

Q Was it John O'Reilly alone who had the privileg 
of the office two offices away from you, OF were there othe 
persons in his group? 

A Father Berkery used to come in and Father 
Jack and Dorothy Lerner ~~ you know, everybody came in. 

Q Can you just briefly describe the size and 
layout of that office that you made available to them? 

A It really wasn't that big. I would say maybe . 


from here to where you are standing. 


Q Indicating the stand directly in front of 


the witness to where I am standing, which is perhaps six, e¢ gh 


10 feet. 


ace Gla 
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THE COURT: This gentleman no longer works 


MR. LAWLESS: We are planning to bring Mr. 
Schlissel in and his testimony will be the document is 
lost, and we will under the secondary evidence rule offer 
testimony as to what it contained. 

THE COURT: I will accept that representation. 

You may answer the question. 

At that time it was around 70 some thousand 


dcilars. 


Had been expended by Famous for the Virgin pro- 


Yes. 

And that was some time in 1973? 

That's right. 

Was any promotion continued after? 

That didn't include any local ads that we ran 


either. That was just money that we paid out. 


Q Is there any question in your mind as to 


whether or not $50,000 was spent on the promotion of Virgin 


by Famous? 


A Absolutely not. 
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There is no question but that it was spent? 
More tnan that. 

Q I understand. Now, sir, in the same provision 
of tne same contract, there is a section that states in 
substance that an individual will supervise the national 
promotion of Virgin. 

Do you recall that provision of the contract? 


A I don't offnand, but if you say it is there -- 


Q In substance I say to you that it is there. Will 


you tell the jury who in fact was supervising the national 
promotion of Virgi- from the beginning, the person or 
persons? 

A It was actually Herb Gordon who was our national 
promotion manager. liowever, I had.a lot of input into it 
because I believed in this music so much. 


I must say in all candor at the risk of embarrass- 


ing myself maybe, I had worked on Tommy which was the first 


rock opera and Jesus Christ Superstar which was the second. 
fo my knowledge, the only two successful rock operas in 
the industry. 

I think that when I heard Virgin and I liked it 
so very much, I think maybe I thought I was Sol Hurok, the 
great impressario. I thought I was going to really wring 


this one home,too, and I had every intention. But I think 
kkk 
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AFTERNOON SESSION 


2:30 p.m. 


(Jury not present.) 

THE COURT: I have reserved decision on tic 
motion of Gulf & Western to be dismissed on the conversion 
count. That is the only count open against Gulf & Western 
at this point. 

I am going to grant that motion for the following 
reasons: That arguably, only arguably as I read it, the 
contracts were between Famous and ABC and theoretically 
they could provide a basis -- I won't find it would -- 
provide a basis for saying that Gulf & Western had ciresved | 
the transfer and the location and the custody of these 
records. 

I find page 3 of that agreement provides any 


transfer or assignment to the buyer by the seller of any 


property or property rights of any agreement which requires 


the consent or approval of a third party will be made 
subject to obtaining such consent or approval. 

Now, as I read that what Gulf & Western was in 
effect saying if you assume Gulf & Western is bound by 
that language, Gulf & Western is saying if there any 


property that we do not have the power to transfer to any- 
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body, that property is not transferred until the property 
owner gives consent. Therefore, the only way there could 
conceivably be a conversion here is not by reason of 
contract but by reason of something somebody allegedly 
did pursuant to the contract which would be Famous in the 
actual physical transfer of the assets, arguably. 

In addition to that, there is a case by District 
Judge Irving R. Kaufman, now Chief Judge Kaufman, concern- 
ing Lambros Seaplane Base against the Batory, 117 F. Sup. 
16, in which the Batory picked up a seaplane off the water 
I think and carried it off as part of some salvage opera- 
tion if I remember correctly. 

The Batory was charged with converting the sea- 
plane and he ruled in order for there to be conversion, 
there must be some intentional conduct. It isn't enough 
to convert some records, it isn't enough that you sold 
the company, you got to intend some conduct. 

And, finally, Prosser's Torts, fourth edition, 
page 83, reading, "A conversion can result only from 
conduct intended to effect the chattel. The intent that 
is required is intent to exercise a dominion or control 


over the goods which is in fact inconsistent with the 


plaintiff's rights." 


| 
| 


I find on this record there is no proof whatsoever 


Ne i 


Oe he 
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that Gulf & Western intended to exercise any dominion or 
control whatsoever over anybody's vinyl records. 

Given that <I conclude that as a matter of law 
you could not prevail with the jury on the conversion 
Ciaim and therefore I dismiss the conversion claim as 

gainst Gulf & Western. 

MR. O'REILLY: I take exception, your Honor. 


MR. LAWLESS: Exception for the record, your 


If I recall correctly, your Honor also reserved 
with respect to the conversion claim as to Famous. 

THE COURT: The problem I have there is a little 
more difficult. I will continue to reserve. 

One of our jurors is missing. 

(Discussion off the record.) 

(Recess.) 


(Continued on next page.) 
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I don't know what you mean ~~ 
THE COU?T: There is no question before you. 
Q Mr. Martell, I now show you Plaintiff's 
Exhibit 2, which is the recording agreement which was pre- 
viously mentioned by Mr. Lawless. 
A Right. 
Q I ask you, first of all, did you sign this con- 
tract? 
A Yes, sir. 


Q And I ask you, secondly, did you personally 


| 
| 
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handwrite this page which is known as the cider? 


A No, it is not my weitng. 

Q Do you know who: did? 

A No, I don't. 

Q What about this writing right here? Do you 
know who wrote that? 

A No. 

Q Is this your signature’ 

A Yes. 

& Turning now to Paragraph 14 of the agreement, 
Mr. Martell, whom did you appoint to personally oversee the 
nationwide promotion of the sale of these records? 

A Herb Gordon. 


Did you indicate that to Father O'Reilly, 
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that you had appointed him the personal overseer? 

A Father O'Reilly and I had the kind of associa- 
tion that we didn't -- I didn't hold him to the letter 
of this and he didn't hold me -- 

THE COURT: Keep your voice up. 

THE WITNESS: Father O'Reilly and I had the 
kina of association, we were good friends, we didn‘t say 
this is this and eae is that. I didn't say in the con~ 
tract I would give him an office and phones, but I did it. 

Q Why did you give an office and phones to Father 
O'Reilly? 

A Because he wid he could do a lot of good 
calling up stations. Not tust Father O'Reilly, but I 
forget this gentleman's name here, I know he was studying 
to be a priest or was a priest or something; he was in 
there and Father Jack Coyn-. 

Q Making t:lephone calls and promotion of -- 

A Product. 


Such as? 


If it was Fear No Evil and the record before that. 
| 


Together (Bod? and Soulin')? 
A Right. 
Q Isn't it accurate that you told Father John 


that this would be a way to hold down expenses as far as 
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promotion is concerned, promotion of these records? 

A l can't recall that, but using the telephone, 
a lot of promotion men, this is the way they do it. 
They call from the Coast, they can't come in to see every 
station, and they call on the phone a lot. 

Q This was a Watts line, was it not? 

A Yes. 

Q And the rates are lower for dialing long 


distance on a Watts line, is that correct? 
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A Correct. 

Q And if Father O'Reilly and the other priests 
had to call from their phone in Westport, wouldn't that 
have been more expensive? 

A Sure. 


Q Therefore, isn't it true that you indicated 


to Father John that they should come in and use this 
Watts line because it would be less expensive to do so? 
A No, I didn't invite them in to do it. When 


Father John said can we use the office here, I said yes. 


And I said they could use the phone. But I didn't say 


listen , you are spending money in Connecticut, come on dow 


fe Seana ee a ae ie ee 


ard use this phone. 
Q When did you first indicate that they could 


use the office? 


149a 
2030 
Martell-cross 

A It was pretty early in the game, but I don't 
remember the exact time. 

Q Would you try, it may be important. 

A I really can't say, because after we released 
Virgin, you know, the rock opera, FAther used to come in 
a lot, and all the other, you know, the other priests used 
to come in. And how it all came about is, I used to 
have a male secretary and -- 

MR. O'REILLY: Your Honor, I am net sure 
this is relevant. | 
THE COURT: This bears on it. 

Q Go ahead. We certainly want to know what 
the whole story is. 

A He had that office, and I could never get used 
to a male secretary. And as a matter of fact if I may say 
in an aside, when he would come on my side of the desk, I 
used to get on the o ther side. But I finally had -- we 
just couldn't work that way together, and he left. And 
that office was vacant. That is how that office came about, 


that Father O'Reilly was using. 


| 
| 


Q I think we were talking about the designation 
of a personal overseer, and you were saying that you and 
Father O'Reilly had a rather close working relationship, 


is that fair to say? 
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A I would say. + 

Q Would you please continue, then, with your 
recitation as to how Contemporary Mission was informed 
that Mr. Gordon had been appointed as personal overseer? 

A I don't think I sent a formal announcement to 
everybody saying, you know, this is to advise you that Herb! 
Gordon had been designated. Just by virtue of his et 
title as national promotion manager, *hat was his respons- | 
ibility. However, the whole company knew, coming from me, | 
that I wanted every effort put forth on this. I was even 
one of the overseers, especially in the: beginning. 

Q If I may, I think your responsibility to select: 
and appoint a personal overseer, are you now saying that 
Mr. Gordon is that man or are you saying that you are net 4 


man, or are you saying that both of you or somebody else 


is that man? 


A What I am really saying is that everybody -- 7 
j 


there was more effort and more overse@ing done on that than, 
on anything in the company. 

Q Mr. Martell, is it accurate to say then that you 
never told Contemporary Mission that any individual had 
been designated as the personal overseer? Is that correct, 
sir? 


I would say it probably is, Bill -- Mr. 


Sta 
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O'Reilly -- 
Q Thank you, that is responsive. 


MR. LAWLESS: I don't think he finished his 


ow 


answer yet. 


MR. O'REILLY: It is a responsive answer. 


MR. LAWLESS: We didn't hear it. 


THE COURT: You may deal with that on pedbiact: 


Q You mentioned Mr. Gordon as being the national 
promotion director, I believe. 

A Right. 

Q I direct your attention, Mr. Martell, to 
Paragraph 16 of this agreement, which states, "Within the 
first two years of this agreement Famous agrees to release 


at least four separate single records from the work. 


Mission shall have the right to approve the compositions 


selected for these releases." 


Do you recall that general understanding, Mr. 


Martell? 


A I think I do, but a lot of that is -- boiler- 


No, that is sufficient for now. 


With respect to that particular paragraph did 
there come a time when the Mission indicated that the 


first single they wished released was Got to Know? 
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Why did you feel -- 
THE COURT: Do you have a recollection of this 


conversation that you have been asked about? 


THE WITNESS: No, I don't, your Honor. I really 


THE COURT: Go ahead. 

Q Do you recall Father O'Reilly asking you how they 
were going to reimbursed for all the expenses they had 
undergone with respect to Fear No Evil and with respect 
to Together (Body and Soulin'), with respect to the pro- 
motion of those songs? 

A No. The only thing I vaguely recollect is that 
I think Father O'Reilly may have had some things ready or 
some releases or something, singles and albums, I don't 
know, that he paid money to have completed. 

Q Under the Crunch agreement? 


THE COURT: Wait, let the witness finish his 


MR. O'REILLY: But I want to make that clear. 
THE COURT: Please. 
He said, “What is going to happen now?" 


I said, “It is up to ABC." I didn't know where 


ceceec ecesnenennitin eneeminssanecessitianc att ane tee eater etn meena 
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Q You indicated that you were less than happy with 


the sale. Did you tell Father O'Reilly that? 


A I don't remember saying it but I probably did. 
I don't know. 

Q Did you make any ~~ 

A I was unhappy. 

Q Did you make any suggestion to Father O'Reilly 
as to now he should proceed from there? 

A What I said to most people and I can't say whether! 
I said it to Father O'Reilly but £ said, "I suggest you | 
contact Jay Lasker at ABC in Los Angeles right away and see 
what is what." 

Q Mr. Martell, what provision, if any, did you 
make with respect to the people who were employed by Famous 


Music at the time of the sale? 


| 
| 
| 
| 
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MR. LAWLESS: I object to that as irrelevant. 


THE COURT: I think it is irrelevant. 


MR. O'REILLY: We are going to talk about both 
artists and the employees to sce what was done with respect 


+ 


to the disposition of the assets of this company. I have a | 
right to go into that, your Honor. 
MR. LAWLESS: That is a different matter. 


THE COURT: ‘That is a different matter. 


MR. O'REILLY: I believe the company has assets 
kak 
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have you? 

A Yes. 

Q Does that refresh your recollection as to the 
arrangement between Contemporary Mission and Famous whereby 
Contemporary Mission would be made co-owners of the Virgin 
recordings? 

MP. LAWLESS: The document speaks for itself. 

THE COLRT: I assume it speaks for itself. 

MR. O'REILLY: I'm trying to refresn his recol- 
lection as to the fact, your Honor. 

THE COURT: I assume there is a foundation. Go 
on to the next question. 

Q Mr. Martell, at the time of the sale, bear in 
mind plaintiffs were co-owners of the Virgin recordings, 
did you or anyone else at Famous to your Knowledge make 
any provision for plaintiffs' ownership rights under those 
recordings as co-owners? 

A I didn't. 

Q Do you know if anybody else did? 

A No, I don't. 

Q Mr. Martell, isn't it true that upwards of 1700 
Virgin double albums were sold as cutouts shortly after 


the sale income I believe, the Cleveland area? 


A I couldn't say that. 
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MR. LAWLESS: I object to that, there is no 


claim for it. 


A After the sale was made I was -- 


MR. LAWLESS: Just a minute, please. I object 


to the question as irrelevant. 

MR. O'REILLY: I would say it is in no way 
irrelevant. 

THE COURT: This is the question of what value 
is to be assigned to these records at some point shortly 
after the sale? 

MR. O'REILLY: ‘That is correct. 

MR. LAWLESS: For tnat purpose only? 

THE COURT: That is what I understand. ‘hat is 
the only basis on which I am admitting it. 

Q Were you aware that some 1700 albums were sold 
in Cleveland, Virgin double albums sold in Cleveland as 
cutouts? 

A No, I wasn't. 

Q You neard nothing about that? 

A I knew they were getting rid of -- selling off 


merchandise. 


Q Whom do you mean by they? 
A ABC. Famous did not sell them. 


Do you know whether ABC sold any Virgin recordings 
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at all at, as we term it, cutout value? 

aA I can't say specifically Virgin but I know -- 
I'm trying to talk louder -- I know there was some iner- 
chandise sold. 

Q That would be Famous -- 

A Not Famous didn't sell it. 

Q That wasn't my question. That would be Famous 
Music Corporation inventory such as Paramount? 

A That's right. 

Q Any Crunch inventory sold? 

A It could have been. 


THE COURT: Do you know that it was is the ques- 


THE WITNESS: No, I don't know. 
THE COURT: All right. It is only Speculation, 


MR. O'REILLY: He did know that some were sold, 


he just can't identify them. 


THE COURT: He says some unidentified merchandise 
which is not connected with your client at ail was sold. 
He is unable to say whether it is your client or wasn't 
your client. 

MR. O'REILLY: You can't Say that it is not 
connected. We don't know whether it was connected accord- 


ing to Mr. Martell's testimony. 
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THE COURT: There is no proof it was connected, 
let's put it that way. 
MR. O'REILLY: There is no proof it was not 
connected. 
THE COURT: Very good. 
Q Mr. Martell, I just mentioned the Crunch agree~ 
ment of which you are aware. 
Mr. Martell, did you at any time ever tell father 
O'Reilly that you wanted the lead singers in the Virgin 
rock opera signed up? In other words, under contract? 
A The lead singer, Dorothy Lerner? 
Q O'Reilly and -~ 
A Not O'Reilly, he wasn't a lead singer. 1 mean 
he was in it, but -~- 
Q Dorothy Lerner is married to Father O'Reilly. 
A Excuse me, I didn't hear you say that. I know 
that. I thought you said Father O'Reilly. 
Q In any event, Jim Rast, Joe DeVito? 
A I don't remember the name. 


Q I make the representation that he was a lead 


| 

t 

singer. | 
| 


A I know there was at least two I thought were very 
good singers that I thought we should sign. 


Q You thought they should be signed up? 
kk * 
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Contemporary Mission, Inc. 


-vs- 74 Civ. 4945 


Famous Music Corporation, et al. 


New York, New York. 
May 26, 1976 - 10:10 A.M. 


(Trial resumed.) 


(In open court; jury present.-) 


MR. TRIGGS: The Defendant Famous calls Mel 


Schlissel as its next witness. 

MELVIN SCHLISS EL, called as a witness by 
the defense, being first duly sworn, was examined 
and testified as follows: 

DIRECT EXAMINATION 

BY MR. TRIGGS: 


Q Mr. Schiissel, by whom are you now employed? 


A I am employed by Atlantic Recording Corporation, 
which is a division of Warner Communications, Inc. 
Q What is your position there? 


A I am assistant comptroll-~-. 


Q How long have you been employed at that company? 
| 
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December of 1974. 
Q By whom were you previously employed? 


A Prior ro that by Electra Records, which is also: 


a division of Warner Communications, Inc., and prior to 


Q For how long were you employed by Famous Music 


Corporation? 


| 
| 
that, by Famous Music Corporation. | 
' 
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From August of 1971 through March of 1973. 


What was your position at Famous Music cates: 
| 
Vice-president >of finance. 
Did you hold that position for the entire time 
of your tenure there? : 
A Yes. 
Q Could you briefly describe for the jury the 
nature of that job, what your functions and duties were? 
A My primary functions were the responsibility 
of all the cash going out and keeping the necessary records 
and the reporting of all transactions for the corporation. 
Q To whom did you report? 
A To Tony Martell, president of the corporation, 
Q Did this job entail from time to time the 


preparation of reports indicating what had been spent on 


a particular artist or particular group? 


Schlissel-direct 
Definitely, yes. 
Q How often would you be required to do this, let's 


say in a given year? 


A Many, many times. | 
| 
' 


Q How would you go about preparing a report, this 


report of summary situation of whatever you spent and 
promotion for a particular artist? 
A By searching the records of the accounts payable. 
Q Was there a record to which you could go 
which would be sort of a master file which would indicate 
how much had been spent on a particular artist? 
A There was no master file, to my recollection. 
only method was to search the accounts payab.e where 
moneys were spent, and in this manner you do determine 


many dollars are being spent for a specific act. 


Q How would you know which accounts payable to 
look to to find an expenditure? 

A Seeing where the checks -- you are looking at 
the checks themselves, seeing the checks being signed by 
myself. 

Q Are you familiar with the rock operat Virtpw) 
and the Contemporary Mission, Inc.? 

A Yes. 


Q Did there ever come a time when you were asked 
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by someone at Famous to prepare a report or summary of 

what had been spent in promoting the rock opera Virgin? 
Yes, I did. 


Can you place when that occurred, as bast you 


Some time in January or February of 1973. 
You prepared such a report? 

Yes, I did. 

To whom did yau give the report at Famouse? 
I believe I gave it to Tony Martell. 

Do you have a copy -- 

MR. O'REILLY: Objection -- go ahead. 

Q Do you have a copy of that report in your 
possession at the present time? 

A No, I do not. 

Q Let me just take you back, a minute, Mr. 
Schlissel. Do you remember when you and I first met and 
discussed this case? 

A Yes. 

Q How long ago was that? 

Three, four weeks ago. 
Do you remember how long we chatted? 
15 minutes. 


In that conversation did you mention to me this 
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report that you had prepared for Mr. Martell with regard 
to expenditures on Virgin? 
A Yes, I did. 
Q I will ask you now, do you know anyone else 
who would have received a copy of that report? 
A Mr.Aaron Levy could have possibly received 
a copy of that report too, who was executive vice-president 


of Famous Music Corporation. 


Q But you at the present time donot have in 


your possession a copy of that report? 
A I do not. 

TRIGGS: Mr. O'Reilly, will you accept my 
representation that upon being told by Mr. Schlissel of 
the existence of this report I called ABC in Los Angeles 
and requested that a search be made, that I personally 
prior to this indication by Mr. Schlissel of the enave 


received permission from ABC and went to a warehouse where 


records are stored, with both a paralegal and a former 
Famous Music Corporation employee, that I personally or 
people under my supervision and control searched through 
those records and that that task was done again when Mr. 
Schlissel confirmed the existence of this report, that 

we have looked through files of Mr. Schlissel, Mr. Martell, 


and Mr. Levy, or those files that we could find containing 
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those names, also Mr. Sigorsky, Mr.Schlissel's assistant, 


and that as of last night we were unable to find an 
original or copy of this document. 

MR. O'REILLY: Your Honor, this is the first 
we have heard of any attempted search in this regard, and 
the parameters are what { would point out, that Mr. 
Schlissel indicated he left in March of 1973. That means 
that there is a period of at least a year and a half before 
the sale when there has been no indication whatsoever of 
custody and control after Mr. Schlissel left, assuming 
that in fact the report was done at that time. 

I think that there would have to be a showing 
that the report as of July of 1974 was still available 
in order to bring in this representation that Mr. Triggs 
just made about going to ABC and searching the records 
at that point, because we have a full year and a half where 
there is no explanation as to custody, control and chain 
of control and accounting. 

THE COURT: The only question is that, having 
learned, having been advised, according to the witness, 
that there was such a report, within the last six or 
eight weeks, whether the search for it has been adequate 
to admit secondary evidence as to its contents under 


the circumstances. 
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That is the only question that is open. 

MR. O'REILLY: Your Honor, you also 
have an exception to the hearsay rule you have to get by. 
YOu have to satisfy the business records rule. 


I would submit that they have not satisfied 


the business records rule because they can't establish 


a chain of custody and control for a period of a year and 


a half, your Honor. 


THE COURT: The business records rule has nothinc 
to do with custody and control during a period. It has 
to do with whether it was kept in the regular course of 
business and prepared ir the regular course of business. 

MR. O'REILLY: It has to do with what was 
done with it after 1973. 

THE COURT: That has nothing to do with it. 

Do you accept Mr. Triggs' statement? 

MR. O'REILLY: Mr.Triggs stated that he did 
something. I have no reason to believe that he did not. 

THE COURT: You are willing to accepts that 
representation, is that right? 

MR. O'REILLY: I expect so, your Honor. 

COURT: What does that mean? 
. O'REILLY: I said yes. 


TRIGGS: Thank you, Mr. O'Reilly. 
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Q Mr. Schlissel, do you have a general recollec- | 

tion of what this report indicate had been spent on the | 
promotion of Virgin? 

MR. O'REILLY: Objection, your Honor, at this 


time. I want my objection noted on the record. 


| 
| 


THE COURT: All right. Mr. Schlissel, let's 
just be a little bit fuller. You were asked in the 
regular course of business of the company to make a report 


on expen 2S. 


THE WITNESS: That is correct, sir. 

j 

| 

THE COURT: What do you do in the course of your 

j 

business when you make such a report? 


THE WITNESS: You make an analysis of all 
expenditures made during the period in relation to the 
specific assignment of that request. 

THE COURT: This is something that is done with 
regard to all artists or most artists? 

THE WITNESS: Yes, sir. 


THE COURT: And is done in the regular course 


of business to see how much is being spent on any given 
artist? 

THE WITNESS: Correct, sir. 

THE COURT: It was done under your super- 


vision? 
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MR. O'REILLY: One other objection, your Honor, 


and that is as I said earlier this is the first we heard 


the hands of defendant for at least three or four weeks 
according to Mr. Triggs himself. 
You may recall there was an earlier situation 


with regard to the cutout recor where <-- 


| 
| 
of this and apparently the knowledge of this has been in 
| 
{ 


THE COURT: But the issue of how much money was 
spent has been in the pleadings since the inception, | 
given your statement in the complaint. This is addressed 


to that. 


MR. O'REILLY: There is evidence of which the 


defendant was aware the past three or four weeks, your 
THE COURT: I don't understand that exclusionary 


| 
i 
Honor, and we were made aware of it this morning. | 

MR. O'REILLY: Because we didn't have notice | 
that this particular evidence was going to be introduced, | 


your Honor. 


through Father O'Reilly and that is addressed to that 


THE COURT: But you made certain contentions | 
' 
contention. | 
| 


MR. O'REILLY: Your Honor, we were prevented from 


introducing evidence -- 


168a 


Schlissel - direct 

THE COURT: No, now -- 

MR. O'REILLY: -- because we didn't give notice. 

THE COURT: I understand what you are saying 
but that objection is overruled. 

MR. O'REILLY: I take exception, your Honor. 

THE COURT: You may. 
BY MR. TRIGGS: 

Q Mr. Schlissel, do you have a recollection of 
what this report indicated had been spent on the promotion 
of Virgin? 

A The exact details I do not have in mind. 


What is your best recollection of what it indi- 


A It indicated that approximately $50,000 was spent 


on the promotion of the record Virgin. 
Q You gave this report to Mr. Martell I believe 
you mentioned? 
A Yes, I did. 
Q Sometime in early 1973 that you did this? 
A Yes,sir. 
THE COURT: What particular places did you look 
in order to get this report? 
THE WITNESS: The accounts payable. 


THE COURT: You looked through your accounts 
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payable ledger or bills? 


THE WITNESS: Through the details of bills being 


paid. In addition to which you also had credits coming 
through from your customers for advertising that you give 
credit to your customers for the moneys that they have 
Spent on advertising and promoting the record Virgin. 

THE COURT: You are paying them? 

THE WITNESS: You give by -- in essence you are 
paying them by giving them a credit. 

THE COURT: You give them a credit against pur-~ 
chases? 

THE WITNESS: That is correct. 

MR. O'REILLY: Your Honor, at this time I would 
like to make the further objection and tnat is that since 
Mr. Schlissel's recollection of this report is based upon 
tne compilation of a series of invoices defendants should 
be charged with bringing in those invoices or at least 
having a search for those invoices which make up the 
alleged total of $50,000, your Honor. 

I see no indication they have done this and they 
should be required to do this, your Honor, before this 
would be allowed in. 

THE COURT: I think any yuestioning in those 


areas could have been discovered before this trial in which 
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you ascertain these facts by taking the testimony of Famous. 
Objection overruled. 


MR. O'REILLY: They never brought it up until 


THE COURT: Objection overruled. 
Q Mr. Schlissel, when again did you leave Famous 
Music Corporation? 
A March of 1973. 
Q So there could have been expenses incurred sub- 
sequent to that date which were not included -- 
MR. O'REILLY: Objection. 
THE COURT: Sustained. 
MR. TRIGGS: I have no further questions. 
CROSS EXAMINATION 
BY MR. O'REILLY: 
Q Mr. Schlissel, you testified that to the best 
your recollection approximately $50,000 was totaled? 
A Approximately. 
Q Could it have been less then 50? 
A Possibly. 


Q Mr. Schlissel, if we just focus on what went to 


make up that nuinber that you have testified to, would you 


please tell us specifically now some of the items that 


you checked in order to arrive at whatever total you 
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John O'Reilly, either singly or in the presence of Father 
Berkery or in the presence of anyone else that you, 
Famous Music Company would pay all of the promotional 
expenses incurred by the priests? 

A No. 

Q You did not make that statement? 

A No, only for what -- I can only explain it 
this way, if I may, your Honor. For the expenses that 
we authorized, the travel that we went together, and the 
trips that I sent Father O'Reilly on, and that he was very 
willing to go, at no time could I say to give anybody a 
carte blanche and say I will pay for all the promotions, 
just go out there and do it. 

Q Second question, Mr. Martell, is there any 
question in your mind today, after cross-examination yester- 
day, but that Famous Music Company spent $50,000 in excess 


on the promotion of Virgin? 


i 
A There is no question in my mind. | 


Q But that they did do so, is that correct? 

A Yes. 

Q The last question. When I came to see you 
to see if you might appear as a witness in this case on a 
voluntary basis, did you tell me that tis case was very 


distressful to you because of the fact that your son had 
kkk ‘i 
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Tney were to be transferred to ABC? 

No, I did not testify to that. 

What did happen to them, Mr. Ruppert? 

MR. TRIGGS: Ovjection, irrelevant. 

MR. O'REILLY: No, it as not, your Hionor. 

MR. TRIGGS: We have been through this before, 
wnat happens to the people. 

THE COURT: They are the ones working on Fear 
No Evil. Go ahead. 

Go ahead. 

At the time of the sale of the company? 

Yes. 

Ovviously the people are no longer employed. 

So then who is going to promote Fear No Evil? 

At this point it would be taken up by whoever 

the company. 
ABC in this case? 


Right. 


To your knowledge did ABC promote Fear No Evil? 


No. 


Did you go over this with Mr. Lowenthal -- 


Laventhal. Yes, I did. 
Did you specifically discuss Fear No Evil? 


Yes. 


173a 


Ruppert - cross 

What did you say? 

At the time I discussed it with nim he did not 
give ime any indication as to what his plans were. All he 
wanted from me is where the records were that he was going 
to take over on. 

Q What did you tell him as to Fear No Evil? 

A That it had shown acceptance in the R&B radio 
level, not so far shown any ability to sell, that we had 
it on the R&B cnarts. 

Q On what basis did you tell him it had shown no 
ability to sell? 


A It had shown no ability to sell in the 


quantities I would expect to have seen from some 


Stations that we had playing the record. 

Q ee. 

A on this chart it is based on air play, not sales. 

Q I beg your pardon? 

A That chart is based on air play, not on sales. 
How many sales do you think it had? 
At that point I don't remember exactly how many 
that time. 
Didn't you check into it? 


I did check into it at the time but you are ask- 
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is no dispute about them and therefore tney are accepted 
facts as to which everybody agrees. These are such stipu- 
lated facts as to which everybody agreed and you are to 
treat them accordingly. 

MR. TRIGGS: This is taken from the pre-trial 
order filed by all the parties in tnis case. 

"Fact F-8: Famous is at all times herein rele- 
vant was a wholly-owned subsidiary of Gulf & Western." 

"F-31: Prior to the commencement of this law- 
Suit Contemporary did not submit written requests to 
Famous for payment of those expenses for which it claims 
reimbursement in this lawsuit." 

"F-32: Prior to the commencement of this lawsuit 
Contenporary did not submit to Famous any vouchers, petty 
cash receipts or other written evidence of expenses for 


waich it claims reimbursement in this lawsuit." > 


“F-36: Prior to the sale of Famous recording divi-+ 


Sion to ABC Records, Inc., Contemporary did not give 
written notice to Famous of its alleged failure to per- 
form its obligations under the recording agreement and 
Crunch agreement. " 

"F-39: No other live performance of the rock 
Opera Virgin or compositions contained tnerein has been 


given by Contemporury otner tian the performance at 
oe 


elb 
Contemporary Mission, Inc. 
-anqainst- - 94 Cly, 4945 


Famous Music Corp. 


New York, New York. 
May 27, 1975 - 10:15 A.M. 


(Trial resumed.) 


(In open court; jury absent.) 


THE COURT: Mr. Lawless, you know where you are 


at. I am goina to dismiss the conversion. I was 
telling Mr. Lawless, who was obviously tiahtening up his 
papers, I am qoing to dismiss the conversion count, so he 
can tailor whatever may want to arque. 

MR. O'REILLY: On what basis, your Honor. 

THE COURT: I am qoina to read it now. On 
consideration overnight, the conversion count, which is 
Count 7, as to which I believe I reserved decision, I am 
going to orant Famous' motion to dismiss the seventh 
cause of actinn for conversion. I conclude that on this 
record there is no evidence establishing that the plaintiff 
had the riaht to possession of the records which were 
admittedly manufactured by the defendant. 

The only arauably relevant evidence on that 


score is a certain letter of October 23, 1973, consisting 
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of two paqes er by the s#fendant stating that the 
Plaintiff was the co-owner of the recording Virgin. But 
the text of the letter in my judaqment . indicates that 
it only was intended to refer to the master tape, rather 
than to the individual disk. 

In this regard, and we are talking now about 


conversion being a violation of somebody's right to possess 


one has to keep in mind that only, that Famous had to 


have the sole riqht of possession of these records or 

it could not have sent them out to distributors to be 
sold, which it was doing, and had the riqht to do without 
any conference whatsoever with the plaintiff. 

I also view this letter in the context of 
the orizinal Virqin aqreement, under which in Section 1, 
the plaintiff conveyed the master tape to defendant, and 
this is in my judeient supportive of the fact that that 
letter Sea, the master tape rather bias to the vinyl 
disk themselves. 

I don't see that that letter in any affects 
the ownership of the individual disks whict. the defendant 
had manufactured and had the exclusive riqht, necessarily 
the exclusive right to distribute and transfer title 
to distributors and retailers and ultimately to the 


consumers. 
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As a second qround for this, I conclude that 
the plaintiff has failed to present any measure of damages 
that would he other than totally speculative. 

On this record there is no way to reasonably 
estimate how many if any of the records thare the subject 
of this could have been sold if they had been transferred 


to the plaintiff at the time the contract was siqned, and 


as I have said before, I am not going to permit the jury 


here to engage in sheer quesswork in assessing damages. 

Finally, as a third ground, even if lost royalties 
were to provide a basis, a realistic hasis for damages, 
which I don't find they could, I couldn't permit such an 
award and at the same time he allowing the plaintiff to 
recover for the expenses that it undertook in producing 
the records, which is the subject of its other claims, 
to allow recovery for both lost profits and reliance ex- 
penses would he to permit a’ double recovery and would 
violate a basic rule of contract law that you can't 
put the plaintiff in a better position than if the con- 
tract had not been breached. 

Plaintiff having emphasized reliance ex- 
penses, I am not qoing tn permit them in any event to 
have the jurv speculate on lost profits by a conversion 


action that for other reasons I find dismissible. 
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So gentlemen, I am qoing to dismiss the 
seventh cause of action as to Famous. 

MR. O'REILLY: May I he heard? 

THE COURT: No, I don't see any reason for it. 


MR. O'REILLY: Your Honor -- 


THE COURT: I have ruled on it. You are 


talking after the fact. You were heard at the time the 
motion was made at the close.of the plaintiff's case. 

MR. O'REILLY, But I wasn't heard in entirety 
yesterday, your Honor. 

THE COURT: No, but you were heard at the 
time the motion was araued, which was at the close of the 
plaintiff's case. 

MR. O'REILLY: Yovr Honor, may I make -- 

THE COURT: You may make a statement. Go 
ahead. 

MR. O'REILLY: Thank you, your enor. First 
of all, as far as the owners!;: 1s concerned, it is very 
clear from the October 23, 1973 amendment that we are 
co-owners and co-sharers in all profits from the record- 
ings and we are co-owners in the Virain recordings them- 
selves. 

THR COURT: You arqued this to me last 


niaht, Mr. O'Reilly. 
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MR. O'RELLLY: Do you want’me to recalculate? 

THE COURT: I think you ought to. 

MR, O"REILLY: I will give you ‘hase numbers 
tomorrow morning, your Honor, and I will take it from the 
Wall Street Journal if we can get it. 

THE COURT: I assume that not having given me 
anything, the $7200 figure is an offset. 

MR. O'REILLY: We didn't find anything speci fic- 
ally in bie pacar: your Honor, so T am not going to disput 
that. 

THE COURT: Then I direct a verdict on the count 
claim in pages of Famous in the amount of $3750. 

MR. TRIGGS: Does this judqment also include 
the $7500 payment in the November 28 letter? 

THE COURT: That is the one it applies to. 

MR. TRIGGS: Both, your Honor, if I may explain. 


The counterclaim that I had made was oriqinally premised 


upon one-half of the Quality advances and that is the one- 


half of the $7500. 

Your Honor remembers at the close of the 
plaintiff's case I moved and was qranted leave to amend my 
counterclaim to include return also of the $7500 to which 
we were entitled as a simple debt under that November 28, 


1972 contract which I have, your Honor, if you would 
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you seven written questions and I have them on a single 
sheet of paper which I will furnish you which you are to 
answer. 

The first question is as follows: 

l. Has plaintiff established by a fair pre- 
ponderance of the credible evidence that Famous breached 
the Virgin agreement by failing to adequately promote 
Virgin in its various aspects as it had agreed? 

In that connection let me just refresh your 
recollection a little bit as to these exhibits and you may 
of course have the entire exhibits in the jury room should 
you choose. 

Section 14 of the Virgin agreement reads: 

“within the first year of this agreement, Famous 
shall select and appoint at least one person to personally 
oversee the nationwide promotion of the sale of records 
hereunder. That person shall maintain personal contact 


with Mission personnel and give weekly reports of the 


progress of such promotion. In addition, within the first 


year of this agreement, Famous shall spend no less than 
$50,000 on such promotion. The eemstion media to be 
used are to include all media normally used for such pro- 
motions, such as trade magazines, radio and TV, posters, 


flyers, et cetera." 
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In that connection I read to you Exhibit K wh ch 
is a letter of November 28th signed by Aaron Levy, vice 
president of Famous and agreed -~ acetatea and agreed tc 
on the signature of Father John O'Reilly to Contemporary 
Mission: 

"Gentlemen, we are advancing to you the sum of 
$7,500. You hereby acknowledge receipt of the same sum 
and accept the same upon the following terms and condi 
eee 

“Said aie will be used by you to sustain the 
running of the stage presentation of Virgin at the Village 
East Theatre in New York City for the balance of the week 
ending Sunday, December Sy 2912, 

Skipping one parayraph: 

"Do you acknowledge that Famous Music shall be 
relieved of its obligation to expend a minimum of $50,000 
in the promotion of Virgin record sales if, as and when 
in the sole opinion of Famous .4¢ Corporation, such 
promotion shall cease to be effective and profitable." 

You may wish to examine these exhibits and examine 
them in their entire context ang: consider them in the light 
of all the other testimony in the case. 


As I said, Contemporary claims that Famous has 


breached these contractual provisions by failing to appoint 


arjb 20 


the nationwide promoter and by failing to expend $50,000 


in the promotion during the first year of the contract. 


It contends that Famous cut back its promotional 
staff at some point during this period. 

Famous denies these contentions and has presented 
evidence about moneys expended at the opening of the Phil- 
harmonic and the various promotional trips undertaken by 
Mission members and accompanied by Mr. Martell and re- 
imbursed by Famous. 

And other expenditures which it said during the 
first number of months, first six or seven months actually 
at that point Famous contends were already over $50,000. 

Famous emphasizes the personal commitment that 
Mr. Martell had to the success of the promotion of Virgin. 


Now, the second question for you to answer there- 


If you find a failure to adequately promote, did 
that cause plaintiff any damage? 


That's a very simple question, that second ques- 


The third question: 
Did the assignment of the Virgin contract by 
Famous to ABC cause any damage to plaintiff? 


I charge you as a matter of law that Famous 
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breached the Virgin contract by assigning it to ABC on July 
31, 1974 without getting from ABC a written agreement to 
be bound by the terms of the agreement which plaintiff had 
with Famous. ‘That is in clause 29 of that contract. 
However, I must point out that just because there 
is a breach of the contract, and I find here that there 
waS one aS a matter of law, because there is a breach of a 
term of a contract, that does not mean that a party is 
necessarily damaged by that breach. 
In this connection Famous contends that even 
though there were a breach by reason of the assignment, 
it did not damage plaintiff because in the 22 months be- 
tween the time the Virgin éontvact was entered into and 
the time it was assigned, defendant’ contends that the 
Virgin album already proved to be a failure and thus it woul 
not have made any difference even if the contract had not 


been assigned. 


Plaintiff on the other hand argues that the 


Virgin album and the single would have been more success- 
ful if Famous had continued to promote Virgin and had not 
assigned the contract. 

You must decide, this is your province, you must 
decide what the fact is and thus whether any damage was 


actually caused by the assignment to ABC without getting 
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ABC's consent to be bound. 

As you see, ladies and gentlemen, the first 
three questions deal with the Virgin agreement. The next 
three relate to the Crunch contract. Question number 4: 
Did plaintiff establish by a fair preponderance of the 
credible evidence that Famous failed to use “its reason~ 


able efforts consistent with the exercise of sound business 


judgment" to promote the records marketed under the Crunch | 


label? 

I earlier had given you the party's opposing 
contention in this regard and I'm not going to repeat them 
at this time. — 

Question number 5 for you to answer is: 

Did plaintiff prove by a fair preponderance of 
the credible evidence that there was a refusal by ABC to 
perform the Crunch contract and promote plaintiff's inusic 
after the assignment? 

I charge you as a matter of law that after the 
assignment of the contract by Famous to ABC, Famous re- 
mained liable for any obligation that was not fulfilled 
by ABC. 

There has been some testimony here that ABC re- 
fused to perform from which you could conclude that ABC 


refused to perform under the Crunch contract. 


arjb 23 

But Famous argues even if there was any such 
refusal, that did not injure the plaintiff because the 
record business is an exceedingly difficult one in which 
to succeed and the records covered by the Crunch agree- 
ment were not successful with the public and thus would 
not have made a profit even if ABC had fully performed the 
contract. 

Plaintiff on the other hand aruges, among other 
things, that one of its singles Fear No Evil was rising on 
the Hot Soul Singles chart and would have succeeded if 
there had been continued promotion. You must decide these 
issues. 

Question number 6: 

If your answer is "yes" to either 4 or 5 above -- 
and just to refresh your recollection 4 has to do with 
was there a failure to use reasonable efforts to promote 
and 5 has to do with a refusal by ABC to perform after the 
contract was assigned -- if your answer to either of those 
questions or both of them is yes, did such a breach or 
breaches of the contract of the Crunch agreement cause the 
Plaintiff any damage? 

Again, I wish to point out that just because 
there is a breach of a term of an agreement, that does not 


mean that the party is necessarily damaged by that breach. 
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(Note marked Court Exhibit 2.) 

THE COURT: Be fore we get to this note, may I put 
on the record that Mr. O'Reilly came into my chambers about 
10 or 15 minutes after the jury had retired with the re- 
quest that I charge “to find a promise to reimburse you 
might find either that Famous agreed in express language 
to reimburse plaintiff or before incurring the expenses 
in promotion plaintiff made clear to Fainous that plaintiff 
expected the reimbursement for its expenditures and that 


defendant thereafter by assisting and encouraging plain- 


tiff to continue the promotion and so forth." 


I have two problems: One, it is too late, the 
jury has already been instructed. 

But further this also urges upon the jury as I 
see it an estoppel theory and this case was entirely sub- 
mitted to the jury on a theory of an oral coutract, not 
on estoppel but that there was an agreement, Tony Martell 
said, “I will pay. Don't worry, Father" ~- he put his arm 
around his shoulder, “Don't worry about those expenses, 

I will pay." 

I am not aware of any argument to the jury that 
supports this estoppel theory which is what it really urges 
upon me. 


MR. O'REILLY: If you read Mr. Martell's testimony 
x * * 
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xk * 
you have to show that there would have been merit in tne 
recording had it been promoted. 

The point is that Famous Music Corporation accepte 
each and every album and single that we offered to them as 
being of acceptable quality and that the expenses that we 
incurred be based upon producing those and, therefore, 
Famous received the benefit of the bargain so to speak, they 
got the records which were acceptable to them. 

‘HE COURT: Mr. Lawless has a good point by the 
{and that they didn't find that you failed to promote. 
They .4nd that you dropped the ball by putting them in the 
hands of ABC who didn't promote. 

MR. LAWLESS: That is right. It is the last word 
“and promote plaintiff's music after assignment." That is 
why I asked the distinction be made. 

MR. O'REILLY: The point is they didn't even pro- 
mote period. ABC didn't and how can the jury make any 
such determination? 


THE COURT: They already have. They made a deter- 


mination that the records, that the Crunch records were not 


marketed consistent with reasonable efforts and sound 
business judgment. 
MR. O'REILLY: I would like to again go over by 


large cateyories then the amounts involved without fixing a 
xk 
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PLAINTIFF'S, EXHIBIT 27- “THE VIRGIN RECORDING AGREEMENT DATED AUGUST 16, 1972 
RECORDING AGREE ‘ (pp. 188a-200a) 


This Agreement is made as of the last date of execution 
ereol by and between THE CONTEMPORARY MISSION, INC., of Cne 
Mayappic Road, Stamford, Connecticut (hexcinafter “MISSION") and 
PAL !9US MUSIC CORPORATION, INC., of One Gulf + Western Plaza, New 
. York, New York (hereinafter "FAMOUS"). 
| WHEREAS, the members and employees of the MISSION have 


written, composed, and recorded a dramatico-musical work entitied 


"TE VIRGIN", and have written and are completing additions to a 


libretto for, that work; 

WHEREAS, a master tape record of tie work has been recorded 
on 16-track recording equipment and substantial production costs have 
been incurred in producing said maste: and 

WHEREAS , FAMOUS | is desirous of waseing and selling copies of 
said master, including LP albums with said libretto, and of making and 
selling records utilizing one or more compositions from said work; 

NOW, THEREFORE, in consideration of the mutual covenants 
forth hereinbelow, it is agreed between the parties as follows: 

' MASTER 2 

1. MISSION hereby sells, transfers and conveys said master, 
and will adiivar said master to FAMOUS upon execution of this Agreement. 

RIGHTS GRANTED 
ae MISSION grants to FAMOUS the exclusive right to manufac- 


ture an@ sell throughout the world records made from said master, and 


-j|- 
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to include in any record albums sold a copy of said libretto. 
. 3. MISSION grants tq FAMOUS the exclusive right to use, 
throughout the world, in connection with record sales hereunder, the 
title "THE VIRGIN". | 

4. MISSION erants to FAMOUS the exclusive right to sub- 


license to others the rights granted hereunder. 


5. Absolutely no rights are granted to FAMOUS hereby other 
than those specified in the preceding three paragraphs. 
COMPENSATION | 


6. Upon execution of this Agreement, FAMOUS shall give 


$,000 
MISSION an advance of $65--000- against royalties earned hereunder. Ast 32 x 
‘ an delivery ok Compretea Master Tipesy by AvSssr ay, ia 72. Jor 7 
wire, 7. As soon as 65,000 albums of said work have been sold, - 
AGA EVA em ss cowed rag Aiphse [itpignd weds vitheg tid iert DELe parce LOCPrAtTh 


MISSION an additional $25,000 as a further advance five. 
, KS, 


In addition, commencing six months after 
Pope J. 


against 


of the work, FAMOUS shall advance to MISSION, upon a quarterly 4, 


release 
basi the sum of $25,000 for additional 35,000 albums sold, in 
¢ 


excess of 90,000 albums fren 4 Ranseiirthe Mestnve (CR Hernctas. lw ve bear 


Be LL Aly aves Areved Tepece te furs bee cA Gseee ru dae orMen fede, TY Ly 
aes 8. FAMOUS is to pay MISSION, as an advance against ‘\W 


royalties earned from any sub-licensee, one-half of any advance 


received by FAMOUS from such sub-licensee, specifically for the 


work only. 


ii 90a 
9. <All advances paid to MISSION are Hon-eeturhable, 

but are applicable as an offset against royalties earned hereunder. 

10. FAMOUS shall pay MISSION a royalty at the Following 

hess Stroy Pains, 02 008rees 
percentages of “90% of the suggested retail list PESeS & of aid U.S 
sales of disk records and albums (with or without cece with 
the only exceptions being those given in the next paragraph: 
Total Number of Records Sold 


0 = 100,000 


* 
: I 
100,000 200,000 ge S$ Ke 


200,000 300,000 
300,000 
more than § 
eee De rene rs sore list price of any 
tworzecord alban} be less chan Gaaresf BLE IIE, Tn SS 
~21. As the sole exceptions to the foregoing paragraph, in 
the case of all foreign sales or sales of pre-recorded tape by a sub- 
“Licensee, or on sales through record clubs or enema other direct 
ail methods, the royalty to be paid to MISSION shall be one-half of 
the amount received by FAMOUS. /¢s¢ Lise Kytaeri lttaewry 1% a 
12. (a) FAMOUS shall not be required to pay mechanical 
copyright royalties in excess of 2¢ per selection nor an aggregate 50¢ 


© for the entire work. 


gla 
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(b) For the purposes of computing royalties hereunces, 
MISSION understands that FAMOUS may distribute so-called "freebies" 
to its distributors, free of royalties hereunder. Said “freebies" 


shall be distributed in accordance with standard industry practices 


and shall not exceed two records in every 12 (16 2/3%) sold. 


ADDITIONAL OBLIGATIONS OF FAMOUS 

13. FAMOUS is ko gi to MISSION 300 albums of the ae 
(with libretto) and 300 copies of each other melease of compositions 
in the work, for presotione: a cheat ane such étpee uses as the | 
MISSION ay see fit. . 

. ~ 14. Within the first year of this Agreement, FAMOUS 

shall select and appoint at least one person to personally oversee 
the nationwide promotion of the sale of records hereunder. That 
person shall maintain personal contact with MISSION personnel and 
give weekly reports of the progress of such promotion. In addition, 
within the first year of this Agreement, FAMOUS shall spend fo ese 
than $50,000 on such promotion. The promotion media to be used 
are to “include all media normally used for such peamations: such 


as ‘rade magazines, radio and ae posters. flyers, etc. 
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15. FAMOUS shall submit to MISSION for its final approval, 

_ prior to publication or sale of records and libretto hereunder, the 
libretto, the jacket for any album to be released, and the design of 
any packaging: and art work accompany ing the album nee the libretto. 

ocr Within the first two years of this Agreement, FAMOUS 
agrees to release at least four separate single records from the work. 
The MISSION shall have the right to approve of the compositions 
ches for these releases. | 
ii. FAMOUS agrees that all cueoede manufactured and ‘sold 
Ree nees: and all jackets and packaging therefor, are to contain the 
following notation: "by the Mission", and that the composer and 
soloists, as identified by the Mission, are to be listed separately 
for each composition.. | 
18. FAMOUS agrees to mark or cause to be marked all records, 
containers, jackets, and packaging therefor with a suitable copyright 
notice identifying CONTEMPORARY MISSION, INC. as the proprietor. 
_Furthermore, where simultaneous publication in the U.S. and in a 
foreign country is necessary in order to assure foreign copyright pro- 
tection, such as in the case of protection under the Berne Senventien: 


FAMOUS will cause such simultan .2ous publication and “will submit to 


the CONTEMPORARY MISSION information identifying ener ee: when ana oy) 


the simultaneous publication occurred. 


“3 ee ven 


ADDITIONAL OBLTGATIONS OF MISSTON 


19. For a period of five years from the date of execution 


hereof, the MISSION agrees not to re-record the selections embodied 
in the master transferred hereunder, or to estes any sucn re-recordation, 
for any person or company other than FAMOUS. 
20. Subjest t2 the rights of BMI, MISSION will not restrict 

the broadcast of any individual selection from said work. 

21. MISSION will, wherever legally possible, apply for, 
obtain and maintain, at FAMOUS' expense,'a copyright registration in 
its name for said work and at least half of the individual comeasi— 
tions ee work. — 
22. FAMOUS s' all notify the MISSION as to the foreign coun- 
tries in which it wishes a de s to be obtained, and in any 


“event shall notify the MISSION of any sale or publication of the 


records or libretto in advance thereof in any foreign country. 


: A 19ha 
Co ae, 
ROYALTY PAYMENTS AND ACCOUNTING 

23. Starting February 28,. "1973; and every six months 

thereafter, FAMOUS shall submit to the MISSION the following 
informatior. for “he six month period ending two months earlier: 

(a) the number of records of each type (album, single 
release, tape, etc. ) sold by FAMOUS and any sub- 
isceasee (to the extent that they have been reported 
by the sub- -licensee); oor | 
-the suggested | list price see each stich type of 
‘record; ' ) ex 
the amount of promotional expenditures made, provided 
that this information need not be given after a 
total of $50,000 in promotional expenditures has been 
made; 
the total amount of royalties and/or advances due 
under this agreement. Payment of the royalties and/or 


~ 


- aavances due shall accompany this Fepere together 


| | with payment of any axpengtturee Ge which 


ead 


24. FAMOUS shall make its books and records available upon 


FAMOUS has agreed to pay./w wiiliagr 


reasonable notice during normal business hours for inspection by 
MISSION's independent certified public accountant to determine 
-yoyalties and/ox advances due hereunder, and eee oe for 


promotion. c a y 
: CM oud shy 
x Maes pele ‘pe Eari(een Te prin & 
26x fer veel pure d A kleads (Aba (A Vata 3 0 fogs 


25. The S/S) this Agreement is 28 years, at the end 
( S 
A of which all rightdyd réed hereunder revert to MISSION, Semvecr Aight ef 
Frits Ketein 4 = f32/' AA PRIS - HS [Wwoeiuren fy (athe IO Cf tlas Gh yuh Qelt Cass, 
THis Agreement shall terminate immediately upon any 


act of bankruptcy or insolvency by FAMOUS. 


27. MISSION shall have the ‘right to terminate this 


Agreement upon 10 days written notice to FAMOUS, upon the occurrence oz 


any of = following events: 
| (a) Breach of any akeeial covenant or ‘term of this 
Agreement by FAMOUS, which breach is not cured within the 30 aye 
following such re or 

etl If, in any year cee the fifth year of this Agree- 


TiFes CES AB 
ment, the total of all sales of aibune Tale cunaae is less than-7,060, 


INFRINGEMENT SUITS IK ASH ‘e 

28. Each party will promptly notify the other of any 

_ infringement of the rights granted hereunder which comes to its 
attention. FAMOUS shall have the exclusive right to file an infringe 
ment suit against the infringement within 20 days of -its discovery. 

If FAMOUS fails to do so within He 20 day pene) MISSION also shall 
have the right to file eae for the infringement. Whichever party files 
such a suit will have the right of controlling the action and must pay 
‘dts costs. Any settlement made shall be binding on both parties, unless 


the party objecting to the settlement terms thereafter takes control . 


of the suit and pays its costs. Any recoveries from such suit shall 


Be Prv/oee ya Aceerlance wit ‘ coat vel unless The M: eonte 
s 


Patfiates $e? at they exys enyey ¢ase The Missven shall 


= ; i * Pail 
Hele:, a vecvveritg There ere”: Jaleapy 
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: a 
. be a@ivided equally between the partios, after the reimbursement 
of expenses to the party which has paid them. The proprietor 
of any copys sit being infringed hereby gives his consent to the 
use of his name and As appearance as a party plaintiff in any 
such lawsuit. | 
ASSIGNABILITY 

29. This Agreement shall not be assignable by FAMOUS, 
_ except in the voluntary sale of FAMOUS ' entire Busses’ in which 
the present work is used, or in connection with a merger between 
FAMOUS and another business organization, or to a majority-owned 


‘subsidiary or division of FAMOUS engaged in the same business as 


FAMOUS, all conditioned “upon the execution and delivery to 


MISSION of an agreement whereby the assignee agrees to bé bound 


by the obligations of this Agreement. 
7 are NOTICES 

30. All written notices shall be sent by certified or 
registered mail to the parties at their respective addresses 
listed above, or addresses subsequently substituted therefor. 

| WARRANTIES AND INDEMNITI“£S | : 

31. MISSION represents and warrants that it owns said 

master free and clear of any claim by any person, firm or corporation, 


and that it has acquired all rights necessary to make the grants 


ana representations hereinafter made with respect to said master. 
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(b) MISSION agrees to deliver to FAMOUS all masters 
of the work upon execution of this Agreement and warrants that 
there are no other masters of the work available. 7 
: 32. MISSION represents and warrants that instrumental 
music performed in the masters which are the subject of this Agree 
ment was (and, as to masters to be performed in the future, will be) 
recorded under a Phonograph Record Labor Agreement with the Maceieas 
Federation of Musicians-af the United States and Canada (herein 
frp wwii RE LKE Gy ae aie | 
called "AFM").o7 under FAMOUS ' agreement with AFM, and the instru~ 
mentelists, lea:ccs, contractors, copyists, orchestrators and 
arrangers performing therein or contributing thereto were (or, as 
to masters to be performed in the future, will be) paid at no. less 
‘than the minimum scale required to be paid under said agreement; a 
. OPTIONS : ee cn 
= 33. MISSION warrants that it has agreements with all 
persons who performed services in connection with cia recording of 
ie wolk necessary to grant the rights granted ereia to FAMOUS 
and agrees to pay such persons in accordance with said agreements. | 
) 34. MISSION and FAMOUS acknowledge that the recording 


n 


_of the work has uniqueness sufficient to support injunctive relief 
with xespect to breach of the exclusive rights granted herein. 

35. MISSION and FAMOUS hereby agree to indemnify one 
another against damages due to any material breach of any material 


Warranty or representation given or made herein. 


meee 5& 
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36. FAMJUS shall have the right to first refuse the motion 


picture and any cast record album rights in said work, provided 


that said refusal shall be exercised within 10 business days of 


its 


offer by MISSION, and provided that MISSION shall not offer the rights 


under this paragraph to any third party on more favorable terms 


without offering such terms’ to FAMOUS. 
‘\. 


ENTIRETY OF AGREEMENT 


37. This written Agreement constitutes the whole and 


entire understanding and agreement between the parties and supercedes 


all‘ other written or oral understandings or agreements; except that 


is agreement does not cover mechanical reproduction royalties due 


on records sold hereunder and other publication rights, which are to 


be covered in a separate agreement. 


APPLICABLE LAW 


38. The law of the State of New York is to govern the 


interpretation of this contract. 
FAMOUS MUSIC CORPORATION 


a 


rn 


August lb , 1972 
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PLAINTIFF'S EXHIBIT 8 - AMENDMENT TO THE VIRGIN AGREEMENT DATED MARCH 19, 1973 
March 19, 1973 


Famous Music Corporation, Inc. 
1 Gulf + Western Plaza 
New York, N.Y. 10023 


Gentlémen; 


Reference is made to the recording agreement between us dated 
August 16, 1972, in which, among other things, we sold, conveyed 
and transferred to you a master tape recording of the dramatico- 
musical work THE VIRGIN, from which you were granted the exclusive 
right to manufacture and sell throughout the world, records nade 
from said master tape. 


Said agreement is hereby supplemented so that there shall be deemed 
included in the master tape recording conveyed to you a musical 
composition entitled "Together (Body and Soulin)" featuring the 
voice of Dorothy Lerner. 


In consideration of the inclusion of the aforementioned musical 
composition in the master tapes heretofore conveyed to you, you 
agree to pay to us and we agree to accept the sum of $2,00C, receipt 
of which is hereby acknowledged. 


You and we shall have the same rights and obligations under this 
sv plement as were granted under the August 16, i972 agreement. 


Except as otherwise herein specifically supplemented, the August 
16, 1972 agreement shall remain unaffected and continue in full 
force and effect. 


Very truly yours, 


THE CONTEMPORARY MISSION, INC. 


AGGREED TO AND ACCEPTED: 


FAMOUS MUSIC CORPORATION 
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PLAINTIFF'S EXHIBIT 9 - AMENDMENT TO THE VIRGIN AGREEMENT DATED OCTOBER 
October 23, 1973 23, 1975 


Famous Music Corporation, Inc. 
1 Gulf + Western Plaza 
New york, N.Y. 10023 


Gentlemen: 


Peference is made to the recording agreement betwcen us dated 
august 16, 1972, in which, among other things, we sold, 
conveyed, and transferred to you a master tape recording of 
che dramatico-musical work, THE VIRGIN, from which you were 
granted the exclusive right to manufacture and sell throughout 
the world, records made from said master tape. 


Said agreement is hereby supplementcd so that there shall be 
deemed included in the master tape recording conveyed to you 
a musical composition entitled "Fear No Evil", by the MISSION. 


In consideration of the inclusion of the aforementioned 
musical composition in the master tapes heretofore conveyed 
to you, you agree to pay to us and we agree to acccpt the 
sum of $1.00, receipt of which is hereby acknowledgcd. 


You and we shall have the same rights and obligations under this 
supplement as were granted under the August 16, 1972 agreement. 


Except as otherwise herein specifically supplemented, the 
August 16, 1972 agreement shall remain unaffected and continue 
in full force and effect. 


Very truly your-, 


THE CONTEMPORARY MISSION, INC. 


AGREED TO AND ACCEPTED: 


FAMOUS MUSIC CORPORATION 


By: 


1 Guilt + Western Plaza 
Famous — 203a New York, N.Y, 10023 


A GULF + WESTERN COMPANY 


PLAINTIFF'S EXHIBIT 10 - AMENDMENT TO THE VIRGIN AGREEMENT DATED 
OCTOBER 23, 1973 (pp. 203a-204a) 


October 23, 1973 


Contemporary Mission, Inc. 
285 Saugatuck Ave. 
Westport, Conn. 06880 


Gentlemen: 


This letter will serve as an amendment to our contract of 
August 16, 1972 and supplement dated March 19, 1973 regarding 
the work, VIRGIN. 


It is hereby understood from this day onward that FAMOUS MUSIC 
CORPORATION, INC. d CONTEMPORARY MISSION, 1M wi1l be 
nereby considered’#o-owners of the recor ing/i Has Qvsharers in 
all profits derived from the sale of recordings “nanu- 
factured and sold and distributed by FAMOUS MUSIC CORPORATION, 
INC. These albums will encompass the double album version 

of VIRGIN, as well as a single album entitled HIGHLIGHTS OF 
THE ROCK OPERA, VIRGIN, and all singles released or to be 
released from either of the aforementioned versions of the 
rock opera VIRGIN recordings. 


It is further agreed that there shall be included in this 
agreement the master tape recording of the musical composition 
entitled FEAR NO EVIL, by the MISSION. In consideration of 
tue aforementioned musical composition's inclusion in the 
single album HIGHLIGHTS OF THE ROCK OPERA, VIRGIN, FAMOUS 
MUSIC CORPORATION, INC. and CONTEMPORARY MISSION, INC. 

jointly agree to pay to THE MISSION, the sum of two thousand 
dolaars, which is to be equally shared and considered a cost 
iucurred in the production of the HIGHLIGHTS OF THE ROCK OPERA, 
VIRGIN, album. This sum is payable upon the signing of this 
letter of agreement. 


It is further agreed that the cost of manufacturing and pro- 
duction of the album, HIGHLIGHTS OF THE ROCK OPERA, VIRGIN, 
will be borne by CONTEMPORARY MISSSION, INC. as part of their 
CRUNGH distribution contract with FAMOUS MUSIC CORPORATION. 


It is also understood that all publishing and royalty rights 
shall remain the same as those already stipulated in the 
original August 16, 1972 agreement between FAMOUS MUSIC 
CORPORATION and CONTEMPORARY MISSION, ING, and the supplement 
thereto dated March 19, 1973. 


-l- 4 


1 Gulf + Western Plaza 
anor hepa New York, N.Y. 10023 


A GULF + WESTERN COMPANY 


De 


It is further agreed that all future adver ising cn any of 
the recordings included in the recording, V{RGIN, must be 
jointly approved by both parties. All production and man- 
ufacturing costs, it is further agreed, computed for the pur- 
poses of determining equally shared profit can only be compiled 
from the date of this letter of agreement and onward. Any 
previous costs inc~red by FAMOUS MUSIC CORPORATION may not 
be considered resoupable in virtue of this agreement, except 
for $32,500, representing one-half (4) of the original 
advance paid by FAMOUS MUSIC CORPORATION, °ich shall be 
recoupable by FAMOUS MUSIC CORPORATION prios to the payment, 
iz any, of the share of profits. CONTEMPORARY MISSION, INC. 
shall be entitled to a pro-rata credit for any recoupment 
already earned by FAMOUS MUSIC CORPORATION 2gainst their 
original $65,000.00 advance. 


Except as otherwise herein specifically supplemented, the 
August 16, 1972 agreement between FAMOUS MUS 7c CORPORATION, 
INC. and CONTEMPORARY MISSION, INC. anhd.&upplement dated 
March 15, 1973 shall remain unaffected and continue in 

full force and effect. 


Very truly yours, 
FAMOUS MUSIC CORPORATION, INC. 


i 
fr~ 


OMe 


AGREED TO AND ACCEPTED: 


CONTEMPORARY MISSION, INC. 


PLAINTIFF'S EXHIBIT 26 - TELEGRAM DATED AUGUST 19, 1974 TO 
ABC RECORDS FROM CONTEMPORARY MISSION, INC. (pp. 205a-206a) wn. 205a 
og LF 
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CONTEMPORARY MISSION INC CRUNCH RECORDS 
285 SAUGATUCK AVE 
WESTPORT CT 06880 


J LASKR PRESIDENT ABC DUNHILL RECORDS CORP 8255 BEVERLY BLVD LOS 
ANGELES CA 90048 
yOU ARE ADVISED THAT THE SALE OF PARAMOUNT RECORDS TO ABC DUNHILL 
CORP IS IN BREECH OF OUR CONTRACT WITH FAMOUS MUSIC CORP YOUR SEIZURE 
OF OUR PROPERTY FROM THE NATIONAL RECORD MARKET PLACE IS ILLEGAL 

AND HAS CAUSED US IRREPARABLE HaRM YOU ARE THEREFORE ADVISED THAT 
SUIT WILL BE FILED AGAINST ABC DUNHILL CORP IMMEDIATELY 

A aoe aa MISSION INC CRUNCH RECORDS 285 SAUGATUCK AVE WESTPORT 
Cc 


1109 EDT 


\ 


“MGMNVND NVN 


MAILGRAM SERVICE CENTER 
MIDDLETOWN, VA. 22645 


eters me we 


WAS TRANSMITTED ELECTRONICALLY BY WESTERM "INION TO A POST OFFICE NEAR YOU FOR DELIVERY 


: 8/19/74 


THIS MAILGRAM 


werd 


aed Par) 
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PLAINTIFF'S EXHIBIT 29 - LETTER DARED AUGUST 21, 1974 TO FAMOUS 2078 
MUSIC CORPORATION, ;INC. FROM CONTEMPORARY MISSION, INC. : 


u, 


(PP. 207a-208a) 


August 21, 1974 


Famous Music Corporation, Inc. 
One Gulf + Western Plaza 
New York, N.Y. 


Gentlemen: 


In accordance with our Agreement of May 8, 1973, and 
specifically Paragrapn 15 of said Agreement, you are 
hereby notified that you have materially breached Paragraph 
12, among others, of said Agreement in that you attempted 
to make a contract or other agreement with ABC-Dunhill 
Record Corporation (ABC Records) creating an obligation or 
responsibility in behal= of or in the name of the 
Contemporary Mission. : 


Sincerely, 


CQL TOES 


ReySrend Jonn T. O'Reilly 
Contemporary Mission 


cc: 
Gulf + Western Corporation 


One Gulf + Western Plaza 
New York, N.Y. 


ABC Dunhill Records Corporation 
8255 Beverly blvd. 
Los Angelos, Cal. 90048 


Famous Music Corporation 
One Gulf+Western Plaza 
New York, New York 


REGISTERED MAIL 
RETURN RECEIPT REQUESTED 


PLAINTIFF'S EXHIBIT 32 - CRUNCH AGREEMENT VATED MAY 8, 1973 


oe _ (pp. 209a=237a) 
AGREEMENT made this day of May, 1973 by and between 
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FAMOUS MUSIC CORPORATION, 1 Gulf + Western Plaza, New York, N.Y. 


10023 (hereinafter referred to as "Company”) and THE CONTEMPOR- 
ARY MISSION, INC., 285 Saugatuck Avenue, Westport, Connecticut, 
06880 (hereinafter referred to as "Owner"”). 

It is hereby mutually agreed by and between the parties 
hereto as foliows: 

1. As used herein: 

(a) "PHONOGRAPH RECORD"“or"RECORD" shall mean and refer 
to any device, in any speed, on any material now known or here- 
after devised, including but not limited to discs, wire, tape 
and film, utilized for the reproduction of sound. 

(b) "MASTER" or"MASTER RECORDING" shall mean and refer 
to an acetate, lacquer or wax disc, magnetic tape or wire, or 
other material or device on witich sound, or at the option of 
Company, a combination of sound and a visual rendition of Artist's 
performance ("sight and sound") can be recorded pursuant to the 
terms of this agreement, and from which phonograph records 
can be manufactured. With respect to “sight and sound" use, 
Owner and Company agree to negotiate in good faith for a royalty 
to be retained by Company for the use thereof. 

(c) “ARTIST” shall mean and refer to each and every 
principal performer presently and hereafter engaged by Owner 
directly or indirectly in the production of master recordings, 
or whose performances are embodied in the master recordings 
acquired by Owner for distribution by Company pursuant hereto. 
Fach Artist shall perform exclusively for Company and Owner 
during the term of this agreement. 

2. Owner hereby engages Famous Music to serve as the 
distributor for the United States of recordings to be manufactured 
from technically satisfactory master recordings. Owner shall 
from time to time furnish to Company, within the first year of 
this agreement, ten all original long-playing albums (not to 
exceed 10) and fifteen original singles (not to exceed 15)* In 
connection therewith, Owner hereby grants Company the exclusive 


*The foregoing shall not exceed more than 2 LPs for any given 
Artist during any given year of this agreement. 
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right and license to manufacture, distribute, sell, promote and 


otherwise exploit phonograph records from such master recordings 
to the full extent of Owner's rights therein, for the term of 
this agreement, in the U.S. 


ae The term of this agreement shall commence on the date 


hereof and continue for a period of one (1} year. Company shall 


have the exclusive option to extend the term of this agreement 
for three (3) additional periods of one (1) year each. Said 
options shall be dee ied automatically exercised unless written 
notice to the contrary is given to the Owner at least thirty 
(30) days prior to the end of the then-current term. Such notice 
shall be transmitted by certified or registered mail effective 
the date of mailing. Owner shall retain the right to terminate 
the full and entire terms of this contract at any time during 
the term of this agreement, on sixty (60) days' notice, except 
for any Artist who has attained a chart position in Billboard 
of 75 or better on a single or 150 or better on an LP. 

CONTEMPORARY MISSION'S WARRANTIES AND CRANTS 

4. Owner represents and warrants: 

(a) It possesses and/or will acquire all rights 
necessary to erter into and fully perform this agreement, inclu- 
ding, without limitation, valid and subsisting recording agree- 
ments with Artists and all other persons whose services are 
embodied in the masters delivered hereunder. 

(b) Owner possesses and hereby grants to Company 
the right to use, publish and permit others to use and publish 
the name, (legal or assumed), photograph, likeness and facsimile 
signature of each artist or other individual whose name and like- 
ness Owner would have Company utilize, and to write and publish 
and permit others to write and publish articles, including 
biographical materials, of and concerning each artist or other 
individual to be referred to for advertising and trade pur- 
poses in connecticn with the sale and exploitation of records 


hereunder. 
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(c) Company shall have no obligation to make any 
payments directly to artists or other third parties and shall 
have no liability with respect to the manner or extent to which 
sums paid to Owner hereunder are distributed to artists or 
others. 

(d) All master recordings delivered hereunder shall 
have been recorded in accordance with the then current AFM 
Phonograph Record Labor Agreement and AFTRA Code of Fair Practice 
for Phonograph Recordings to the extent that either or both of 
such unions have jurisdiction. 

(e) Owner shall procure and' furnish to Company at 
Owner's expense, all necessary U.S. mechanical reproduction 
licenses covering sclections embodied in compositions, the 
recordings of which are delivered hereunder. 

5. (a) Owner will not authorize, counsel or permit 
artist to perform, directly or indirectly, for the purpose of 

or master recordings 

making phonograph records,/as defined herein, for any person, 
firm or corporation other than Owner (and Company, as its 
interest exists hereunder) during the term of this agreement or 
any extension or renewal hereof. It will not license or authorize, 
or permit artist to license or authorize any other person, firm, 
or corporation to use Artist's name, likeness, facsimile 
signature, voice or any other form of identification during the 
term of this agreement or any extension or renewal hereof in 
connection with the making, advertising or marketing of any 


phonograph records, as defined herein; and Company may, in its 


own name or in Owner's or Artist's name, take all steps which 


Company deems necessary to prevent such use. 
(b) Owner will consult with Comapny concerning Owner's 
release plans sufficiently far in advance to enable Company to 


anticipate the manufacturing and distribution requirements in 
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connection with records released hereunder. Company shall not, 


however, be required to manufacture any records the lyrics of 


which fail, in Company's judgment, to meet appropriate standards 


of decency or which would be offensive to any substantial portion 


of the public, or of an artist who is involved in a situation 
bringing such artist into public disrepute or which would in 
Company's judgment shock or offend any substantial portion of 
the market or community. Company 3nall nave tne sole option to 
release nationally phonograph records based on the masters fur- 
nished by Owner to it. Otnerwise, Company shall release recor- 
dings other than nationally a”ter consulting with Owner. Company* 
(b) Records produced hereunder shall be released only 
upon the Owner's designated label, which Owner warrants and rep- 
resents is solely owned by Owner and is duly protected regarding 
its use. Owner shall be solely responsible for any and all 
recording costs, artist and producer royalties or other costs, 
expenses or payments in connection with the production of 
masters of an artist (as differentiated from the costs or pressing 
and selling records therefrom, which are Company's obligations). 
As used herein, “recording costs" shall include, without limi- 
tation, all sums due or paid to artist, instrumentalists, vocalists, 
arrangers, orchestrators and copyists, and all sums due or paid 
in respect of studio, engineering and related facilities and 
services. 

6. Owner will deliver to Company fully mixed and edited 
monophonic and two-track stereophonic master tapes of each master 
recording as soon as practicable after the recording thereof, 
together with a suitable audition copy thereof in disc or tape 
form. At the same time, or as soon as possible thereafter, 

Owner shall furnish Company with: 

(a) Any and all biographical information available 
to Owner concerning the artist; 

(b) Any and all credits and other information required 
to be given or appropriate for use in connection with the release 
of records to be produced from such master recordings; 


(c) The mechanical licenses hereinbefore mentioned. 
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*however, shall have the final decision with respect to the 
foregoing, 
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gin Owner shall offer to Company master recordings con- 
taining performances of artists engaged by Owner or master 
recordings to which Owner has acquired distribution rights, and 
the first opportunity to distribute records based on such master 
recordings. In this connection, Owner shall not have the 
right to sell or license to other parties the right to distri- 
bute recordings as aforesaid unless and until Owser shall give 
Company notice in writing, together with a copy of the master 
recordings for Company's consideration. After receipt of such 
notice, Company shall have thirty (30) days to elect to acquire 
the distribution rights under the terms of this agreement. If 
Company elects not to distribute records based upon the masters 
furnished to Company, Owner may license the distribution rights 
to a third party licensee on terms and conditions not more favor- 
able to such third party licensee than those offered to Company 
or those contained in this agrcement. Owner shall not license 
such rights upon any terms more favorable to such third party 
licensee without first, again, offering such recordings to 


Company upon such terms. 


COMPANY'S WARRANTIES AND GRANTS 
8, Company hereby undertakes to manufacture, distribute 
and sell phonograph records derived from such master recordings, 
and to this end: 

(a) Company will secure the facilities and services 
necessary to manufacture records and to fabricate packaging 
thereof; 

(b) Company agrees to use its reasonable efforts, 
consistent with the exercise of sound business judgment, to 
develop the market for and effect the sale of records covered 
by this agreement; 


(c) Company further agrees to expend at least $3,500 


worth of advertising per long-play album or singles derived there- 


from, or a pro rata cumulative annual allowance of $3,500, 
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multiplied by the number of LPs released, up to 10 LPs, in the 


form of local, national,point of sale, and trade advertising, 
posters, etc., such advertising to be mutually agreed upon 
between Owner and Company. In the event of any dispute bet- 
ween Owner and Company with respect to the foregoing, Company 
shall have the final approval for all advertising. Said money 
is to be expended at Company's expense and recouped solely 
through the Company's distribution fee set forth hereunder. 

9. In full consideration of its appointment as distributor 
and the rights granted to it hereunder, Company shall account 
to Owner thirty days following the end of each calendar quarter, 
however, no sooner than 75 days after close of the month of 
initial release of any master recording nereunder, a sum of 
money equal to the wholesale price at which Company shall have 
sold all records hereunder during such quarter annual period, 
less Company's normal reserve policy and further aeducting: 

(a) Cash discounts; 

(b) Company's direct costs of manufacturing all 
records shipped (including the fabrication of packaging therefor 
and the manufacturing cost of “free goods" and other free, Disc 
Joekey and other promotional records distributed). Manufacturing 
costs deductable hereunder shall be limited to 50 cents in respect 
ef a single-disc LP package and 12 1/2 cents per single record 
shipped during period, both standard as to materials and design. 
If the packaging costs in respect of any LP exceed the current 
level (average of 10¢) or if pressing costs in respect of any 
LP exceed the current level, or if the combined pressing and 
sieeve costs of any “single” record exceed the current level, 
any and all such overages shall be added as a further deduction 
from the proceeds of records shipped and billed hereunder. 

(c) A distribution fee equal to 15% of the suggested 
retail selling price of records sold during such quarter, which 


fee Company shall retain for its own account; and 
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(c) Any third party payments (to unions, copyright 
proprietors and the like) which Company shall have undertaken 
on behalf of Owner. 

10. Owner expressly retains the sole and exclusive right 
to negotiate and conclude all agreements for the licensing, 
distribution and other disposition outside of the United States, 
as well as distribution through record clubs, direct mail, 
tape and premium sales, of recordings manufactured from the 
master recordings. Owner agrees to conclude such agreements 
as soon as practicable after *he execution of this agreement. 

In recognition of such efforts as Company may expend in the 
distribution of recordings in the United States, Owner agrees 
to account and pay to Company thirty days after Owner's receipt 
of such monies, sums equal to 1/2 of Owner's net receipts in 
connection with the foreign distribution, tape, record club, 
direct mail, premium, etc., of Owner's recordings hereunder 
during the term of this agreement, excluding advances paid to 
Owner in all territories except Canada, where Company shall 

be entitled to 1/2 of all advances and royalties paid and/or 
payable to Owner, after deduction of bona fide royalties due 
Artists and independent producers. Company shall from time 

to time be entitled to inspect Owner's contracts with Artists 
and independent producers for the purposes of verifying appli- 
cable royalty rates, terms and other conditions relevant to 
this agreement., and Owner agrees to furnish Company with executed 
copies of such contracts reasonably after execution thereof. 

ll. This contract is personal to Owner, and Owner shall 
not have the right to assign this agreement or any of its rights 
or obligations hereunder, nor shall this agreement or any of 
Owner's rights or obligations hereunder vest in any other person, 
firm or corporation, in any receiver or trustee, or by reason 


or operation of lew or otherwise. 
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12. This agreement shall not be construed as one of 
partrership or joint venture, nor shall it constitute either 
party as the agent or legal represantative of the other. 
Neither nrarty shall have the right, power or authority to make 
any contract or other agreement, or to assume or create any 


obligation or responsibility, express or implied, in behalf 


of or in the name of the other party or to bind the other party 


in any manner for anything whatsoever. 

13. Company shall have six months from the last date of 

(or termination by Owner pursuant to Par.3 

this agreement or any extension or renewaY hereof to sell off 
the recordings distributed by it hereunder based on the masters 
furnished by Owner, after which masters are to be returned to 
Owner, or at instructions of Owner, destroyed by Company and a 
certificate of destruction shall be furnished to Owner by 
Company as evidence of destruction. 

14, All notices required to be given hereunder shall be 
in writing and sent by registered mail to Company at 1 Gulf + 
Western Plaza, New York, N.Y. 10023 and to Owner at the address 
aforesaid, or to such other address as either party may hereafter 
designate. Notices shall be deemed to have been given on the 
date of mailing. 

15. No failure by Company or Owner to perform hereunder 
and no act or failure to act shall be deemed a material breach 
hereof unless Owner or Company shall first deliver to Company 
or Owner a written notice specifying the alleged failure to 
perform or alleged act or alleged failure to act constituting 
such claimed material breach and Company oc Owner shall have 
failed to cure the material breach within thirty (30) days 
after receipt by Company or Owner of such written notice. 

16. This agreement sets forth the entire agreement between 
the purties With respect to the subject matter thereof, and no 
modification, amendment, waiver, termination or discharge of 


thie agreement or any provisions thereaf, shall be binding upon 
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either party unlesr c-nfirmed by a written instrument signed 217a 
by an officer of a1 ty, No waiver of any provision of or 
default under this agreement shall affect either carty's rights 
thereafter to enforce such provision or to exercise any right 

or remedy in the event of any other default, whether or not 

similar. This agreement and all of its provisions shall be 
interpreted and construed everywhere in accordance with the 

laws of the State of New York, applicable to a contract executed 

and fully to be performed therein. 

17. %It is specifically acknowledged and understood that 
the above contract shall not become effective or bind the 
Company until executed and delivered by an authorized signatory 
of each party. According’y, the above contract shall not be 
deemed a memorandum in writing executed by a party to be charged 
under the Statute of Frauds. Neither the submission thereof 
nor any conduct of the parties including the execution by only 
one party, oral statements or payment by Company in conter,Lation 
of execution shall bind either party or be deemed part of an 
offer capable of acceptance by the others. 

18. This written Agreement constitutes the whole and 
entire understanding ard agreement between the parties and 


supercedes all otner written or oral understandings or agreements. 


WHERCFORE, the parties hereto have executed this agreement 


as of the date first above mentioned. 


FAMOUS MUSIC CORPORATION 
By... 


THF CONTEMPORARY MISSION, INC. 


By 


PLAINTIFF'S EXHIBIT 53 - SPLIT PUBLISHING AGREEMENT DATED SEPTEMBER 218a 


16, 1972 (pp. 
SPLIT-PUBLISHING AGREFMENT 


™his Agreement is made as of the last day of 
execution hereof by and between FAMOUS MUSIC CCRPORATION, 
INC. (heret after called "FAMOUS" ), oF One Gulf and 
Western Plaza, New York, New York and THE CONTEMPORARY 
MISSION, INC. (nereinafter "MISSION"), of One Mayapple 


Road, Stamford, Connecticut. 


WHEREAS, on August 16, 1972 the parties entered into 
a “Recording Agreement" regarding 4 work entitied "VIRGIN". 
with « hand-written, abbreviated split-publishing agveement 


attached as a rider to the Recording Agreement; 


WHEREAS, MISSION acknowledged receipt of a $35,000.00 
advance pursuant to paragraph @ of said Recording 
Agreement, and said paragraph 6 of said Recording Agreement 
requires FAMOUS to péy another $30,000.00 advance upon the 
delivery of completed master tapes and the completion of 


certain other obligations; 


o 


WHEREAS, MISSiON has fulfilled the foregoing obligations 


of paragraph 6 of saic Recording Agreement and is entitled 
to receive the further $30,000.C0 advance but MISSION will 
use its beat efforts to cause all writers and composers to 


execute the standard form of certificate of originality cf 
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WHEREAS, the parties wish to supplant said 
abbreviated split-publishing rider agreement with a more 
detailed agreement; 

NOW, THEREFORE, in consideration of the mutual 
covenants set forth hereinbelow, it is agreed between the 
parties as follows: 

DEFINITION OF TERMS 

1. (a) As used herein the term "Musical Compositions" 
means the music, lyrics and notations of the musical 
compositioas now or in the future comprising the dramatico- 
musical work entitled "VIRGIN" (hereinafter referred to as 
the “WORK"). 
| (b) FAMOUS shall be deemed to refer to ENSIGN 


MUSIC CORPORATION, the BMI publishing affiliate of FAMOUS, 


without affecting the cbligations of FAMOUS hereunder. 


2. MISSION warrants that: 

(a) The musical compositions are the original 
work of its writers, the ccmpositions and the copyrights 
therein do not infringe upon, violace or unfairly compete. 
with the rights of any third party, and there are no 
adverse claims to said musical compositions, except pursuant 
to MISSION's license with BMI, and except for the compositions 


entitled ,"Becoming One" and "Temple Turning Time" in which 
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the copyrights are being reacquired by MISSION, FAMOUS to 
own an undivided one-half interest in the copyrights 
therein and MISSION and the former owner each to own an 
undivided one-quarter interest therein. The publisher's: 


share of income from the reacquired compositions shall be 


distributed by FAMOUS in accordance with the aforesaid 


undivided interests of the copyright proprietor (after 
payment of appropriate writer's royalties) in accordance 
with the accounting provisions >f this agreement, but 
including, without limitation, the following: 

(b) MISSION will not enter into any agree~ 
ment or perform any act which diminishes or is inconsistent 
with the rights granted tc FAMNNIS prusuant to this 
Agreement; and 

(c) MISSION has the full right and power 
to enter into this Agreement. 

GRANT 
35 MISSION hereby assigns and conveys to FAMOUS 
an undivided one-half interest, during the term of this 
Agreement, in: 
(a) The musical compositions, including the 


title, words and music thereof, and all right, title and 
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interest therein, and the copyrights thereof and the right 


hereafter to secure copyrights therein throughout the 
world, and any and all penefits, revenues, monies or income 
accruing therefrom, and all rights of whatsoever nature 


under the copyrights therein now or hereafter existing, 


subject to the provisions of this agreement reserving cer= 


tain rights to the MISSION. 

(b) The right to publish, COPY and sell 
printed copies of the musical compositions, including 
the titles, lyrics, and music thereof; 

(c) The right to administer the copyrights 
in the compositions shall be entirely in FAMOUS , including 
the right to grant licenses to use the same in printed 
versions, to perform the same, to grant mechanical copyright 
licenses to manufacture recordings thereof in every media, 
and the right to collect any and all income from any 
exploitations of the musical compositions throughout the 
world subject to payment to MISSION as herein provided, 
and the right to appoint sub-publishers throughout the 
world, including affiliates and/or subsidiaries of FAMOUS. 

(a) MISSION does, by these presents, hereby 
irrevocably constitute FAMOUS or its designees its true and 
Lawful attorney in MISSION's name and in MISSION's place and 
stead and/or in the name of FAMOUS to make, sign, execute, 
acknowledge and deliver any and all instruments and 
documents FAMOUS deems necessary OF desirable to carry out 
its administrative functions hereunder or to evidence Or 
establish the rights of FAMOUS and MISSION in the musical 
compositions. MISSION shall cooperate (without expense to 
MISSION) at the request of PAMOUS, and shail execute 
assignments and other documents in accordance herewith to 
evidence the rights of the parties hereto in the musical 


compositions. 
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(e) It is acknowledged that certain work has 

been done by MISSION in filing claims to copyrights in 
connection with the compositions and preparing appropriate 
materials in connection therewith. All such materials shali 
be turned over to FAMOUS and it shall be the responsibility 
of FAMOUS thereafter to file all appropriate copyright 
documents in the joint names of the parties and at the 
expense of FAMOUS. FAMOUS shell keep MISSION informed of 
its filings in the United States and shall consult with 
MISSION's legal representatives conzerning the initial 
copyright filing in the United States. 

4. (a) FAMOUS shall not enter into an agreement 
permitting the use of any of the musical compositions for 
radio or television commercials of products other than the 


musical compositions o”7 recordings thereof without MISSION's 


written consent. 


(b) FAMOUS, upon the written request of MISSION, 
shall license the use of the musical compositions in all 
dramatic performances thereof, such as stage presentations, 
concert and dramatic performances, plays, operas, oratorios, 
motion pictures and the like; sychronization rights, ana 
motion picture rights provided that the fees for such uses 


shall be in accordance with industry practices anc shall not 
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be reduced by concessions in related arrangemerts granted 
to user by MISSION; provided that FAMOUS shall have the 
options granted in paragraph 36 of said Recording 

- Agreement, and that income from the exercises of the i.ghts 
under this paragraph 4(b) will be di-vided pursuant to this 
Agreement. FAMOUS shall not license dramatic presentetions 
of more than three musical compositions in one dramatic 
presentation without MISSION's prior written consent, 

(c) No rights are transferred hereby other 
than those specifically set forth herein with respect to 
the musical compositions. For example, the right to write 
a book or other literary work using the story, character: 
or title of "VIRGIN" is reserved to MISSION. Nothing <n 
this agreement shall be deemed to grant any rights to 
FAMOUS in the underlying dramatic work of the"VIRGIN", 
which are acknowledged to be the sole property of MISSION. 


5. In the event that either during, or subsequent 


to the term of this agreement MISSION desires to enter into 


an agreement pursuant to which a motion picture version of 
the work is to be produced, FAMOUS agrees that it will 


execute, without additional compensation, such i.struments 
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and agreements (including a synchronization license) 
with respect to the rights in the musical compositions as 
MISSION shall desire to make with a motion picture 
company, providing such license shall provide a reasonable 
fee in accordance with industry practices, as wae forth in 
paragraph 4(b) above. 

FAMOUS further agrees that there may be such 
reasonable restrictions with respect to the use of the 
musical compositions and their respective titles in, or 
in connection with, other motion pictures, television 
productions, and radio and television commercials, as 
MISSION sha1] be willing to agree to in the proposed 
contract wiih a motion picture company, subject to 
whatever ouistanding rights that may have been granted 
by FAMOUS prior to such time as notice of the execution 
of the proposed contract shall have been given to FAMOUS. 

COMPENSATION 


6. As full consideration for the rights granted 


to FAMOUS pursuant to this Agreement, FAMOUS agrees to pay 


MISSION, and MISSION agrees to accept (in addition to 

the writer's share of royalties, as hereinafter defined) 
fifty percent (50%) of the publisher's share of net 
receipts actually received by FAMOUS with respect to uses 
of the musical compositions, other than with respect to 
composite works issued by FAMOUS comprised, in part, 


of the musical compositions. 
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7. For the purposes of this Agreement, the 
publisher's share of net receipts shall be computed as 
follows: 

(a) All monies actually received by FAMOUS 
in the United States deriving from the publication or 
other use of the musical compositions shall be deemed to be 
gross receipts; and 

(b) From such gross receipts, there shall 
be deducted, in the order herein set forth, the following: 

(i) The writers share of royalties with 
respect to the musical compositions. 

(ii) A sum, equal to ten (10%) percent 
of such gross receipts, to be retained by FAMOUS as an 
administrative fee for its overhead, office salaries, 
pee: expenses and general office expenses. 

‘ As an example, assume $100,000.00 is received 
by FAMOUS in the United States. First, fifty (50%) 
percent ($50,000.00) is deducted from gross receipts 
(assuming fifty (50%) percent is the applicable writer's 


share) and is payable to MISSION for payment *o the 


applicable writer(s). Next, ten(10%) percent of gross receipts 
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($10,000.00) is deducted and retained by FAMOUS as its 


administrative fee. Finally the remainder, forty (40%) percent 


of gross receipts ($40,000.00) is to be divided equally 
between MISSION and FAMOUS (except with respect to the two 
reacquired compositions). 

(c) The remainder (afte the aforesaid de- 
ductions) shall be considered the publisher's share of net 
receipts, to be divided as provided in this agreement. 

‘8. With respect to composite works issued by 
FAMOUS comprised, in part, of the musical compositions, 
FAMOUS will pay MISSION an amount equal to a pro-rated 
stare of five (5%) percent of the net wholesale selling 
price of each such comj osite werk sola in the United 
States embodying one or more of the musical compositions, 
for which FAMOUS has received payment. MISSION shall be 
entitled to that portion of the said five (5%) percent 
as the number of musical compositions embodied in a com- 
posite work bears to the t.tal number of compositions contained 


therein in which FAMOUS has a royalty interest. 
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9. The writers share of royalties shail mean, 
with respect to the musical compositions: 

(a) In respect of regular piano copies sold 
and paid for in the "nited States and Canada, a royalty 
in no event to exceed six (6¢) cents per copy, according 
to the following schedule; 

Fifteen (15%) percent of the wholesale 
selling price of the first 100,000 copies or less, but in 
no event less than two and one-half (2 1/2¢) cents per copy; 
plus 

Sixteen (16%) percent of the wholesale 
selling price of copies in excess of 100,000 and not 
exceeding 200,000, but in no event less than three (3¢) 


cents per copy; plus 


Eighteen (18%) percent of the wholesale 


selling price of copies in excess of 200,000 and not 
exceeding 300,000, but in no event less than three and one-half 
(3 1/2¢) cents per copy; plus 
Twenty (20%) percent of the wholesale 
selling price of copies in excess of 300,000 and not 


exceeding 400,000, but in no event iess than four (4¢) cents 


per copy; plus 


o 
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Twenty-two (22%) percent of the wholesale 
selling price of copies in excess of 400,000 and not ex- 
ceeding 500,000, but in no event less than four and one-half 


( 4 1/2¢) cents per copy; plus 


Twenty-five (25%) percent of the wholesale 


selling price of all copies in excess of 500,000, but in no 
event less than five (5¢) cents per copy. 

(b) Twenty percent (20%) of the wholesale 
selling price for each and every copy of all orchestrations 
and all other arrangements, including vocal scores and 
instrumental arrangements of the musical compositions, 
printed and sold by FAMOUS in the United States, for which 
FAMOUS has received payment. In the event FAMOUS shall 
license the printing thereof, writer shall be entitled to 
that portion of fifty (50%) percent of the net receipts of 
FAMOUS therefrom in the United States, as the number of 
musical compositions hy writer contained therein bears to 
the total number of compositions therein in which FAMOUS 


has a royalty interest. 
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(c) If the musical composition, or any part 
tnereof, is included in any song book, song sheet, folio or 
similar publication published and sold by FAMOUS containing 
at least four (4) but not more than twenty-five (25) 
musical compositions, the royalty to be paid by FAMOUS to 
the writer shall be an amount determined by dividing ten (108%) 


percent of the wholesale selling price (after trade discounts, 


if any) Of the copies sold, among the total number of FAMOUS' 
copyrighted musical compositions, included in such publication. 


If such publica+ion contains more than twenty-five (25) 


increasec by - . additional one-half (1/2%) percent for each 
additional musical composition. In the event one or more of 
the musical compositions are included in such a publication 
pursuant to a license granted by Famous, writer shall be 
entitled to that portion of fifty (50%) percent of the net 

‘ geceipts of FAMOUS with respect thereto as the number of 
musical compositions by writer contained therein bears to the 
total number of compositions therein in which FAMOUS has a 


royalty interest. 


Cd 
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(d) Fifty (50%) percent of all gross receipts 
of FAMOUS in respect of any licenses (including statutor/ 
royalties) authorizing the manufacture of parts of 
instruments serving to mechanically reproduce the 
composition, or to use the composition in synchronization 
with sound motion pictures, or to reproduce it upon 
electrical transcription for broadcasting purposes; and of 
any and all gross receipts of the publisher, FAMOUS, from 
any other source or right now known or which may hereafter 
poe into existence, .xcept as provided in subdivision (i) 
of this paragraph. FAMOUS shall not grant 1s: ranical 


licenses in the Unitec States for less than one and one-half 


(1 1/2¢) cents per musical composition without the written 


consent of MISSION. 

(e) Fifty (50%) percent of all suas actually 
received by FAMOUS in the United States from sub-publishers 
(whether or not such sub-publishers are affiliates or 
subsidiaries of FAMOUS) in respect of all copies of the 
musical compositions sold in any country outside of the 


United States of America; 
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(f) Fifty (50%) cepeset of all sums actually 


received by FAMOUS in the United States and any other 

country from any other sources or rigits now known or hereafter 
coming into existence, and not specifically provided for 
herein. It is specifically understood that all royalties 
pursuant to this. Aqreement are to be computed upon the basis 

of monies received by FAMOUS in the United States. 

(g) No royalty shall be payable. as to "professional 
material" not sold or resold; distribution of said professional 
copies shall be independent of the sale of any other musical 
compositions, services, goods, wares, or merchandise, provided 
that no profit shall be made by FAMOUS in connection therewith; 

(h) If any copies for which royalties have been 
paid are returned to FAMOUS, royalties so paid shall be 
eredited to FAMOUS and allowed on the next statement; 

(i) Writers shall not receive as part of the 
writers share of royalties any part of the fees collected or 
received by FAMOUS through or from any performing rights 
society or other collection society such as BIEM, where only 
the publisher's share of royalties or receipts is paid to FAMOUS; 

(j) In determining the net publisher's share of 
net receipts, FAMOUS shall be entitled to deduct from gross 
license fees paid t» FAMOUS by its licensees, a sum equal to 
the charge paid by FAMOUS to an independent licensing agent, 
provided such fees shall in no event exceed the amounts then 
payable under ordinary industry practices. All royalties 
payable pursuant to this agreement shall be apportio-ed, 
when the musicai compositions are published together with 
compositions not. subject hereto, upon the same basis pro- 


vided in paragraphs 8 and 9 (b) and (c) above. 
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k. (i) FAMOUS, in granting bulk or block licenses, 


shall pay to the writer that proportion of fifty (59%) percent 
of the gross amount received by it under each such license as 
the number of uses of the composition under each license during 
each such license period bears to the total number of uses. of 
FAMOUS' copyrighted musical compositions under each such license 
during each such license period; in computing the number of 
FAMOUS! copyrights musical compositions, for this purpose, 

there shall ke excluded musical compositions in the public 
domain and arrangements thereof and those with respect to 

which FAMOUS “loes not currently publish and offer for sale 


regular pian*:copies; and with respect to such licenses, FAMOUS 


shall accoun: to MISSION for the writer(s) as provided herein. 


<.(44) that FAMOUS may appoint agents or represen- 
tatives in countries outside of the United States and Canada 
to use and to grant licenses for the use of the composition on 
the customary royalty fee basis under which FAMOUS shall receive 
not less than ten (10%) percent of the marked retail selling 
price in respect of regu':r piano copies, and fifty (50%) 
percent of all other revenue; if, in connection with any such 
bulk or block license FAMOUS shali have received any advance, 


then neither MISSION nor the writer shall not be entitled to 
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any’ share therein, but no part of said advance shall be 
deducted in computing the composition's earnings under said 
bulk or block license. A bulk or block license shail be 
deemed to mean any license or agreement, domestic or foreign, 
whereby rights are granted in respect of two or more musical 
compositions. 

(1) FAMOUS agrees that it will not issue any 
license for the musical compositions hereunder as a result of 
which it will receive any financial benefit in which the 


writers do not participate. 


(m) Providing MISSION has furnished appropriate 


information to FAMOUS, every license or authorization issued 
by FAMOUS authorizing the publication of the composition or any 
part thereof shall contain a provision requiring the user 
thereof to print, in addition to the copyright notice, the 
name of the writers as the authors thereof. 

10. Any and all royalties herein provided to be 
paid to the writers shall be paid ‘to MISSION. Writers 
royalties sha.1 he divided and paid to actual writers by 
MISSION as the interest thereof appear. MISSION hereby 
indemnifies and agrees to hold FAMOUS harmless from, any 
damages (including reasonable attorneys fees) arising out of 
any claim’ by a writer in respect of royalties paid by FAMOUS 
to MISSION in accordance with this agreement. FAMOUS shall 
promptly notify MISSION of any such c.aim and MISSION shall 
be entitled to participate in the defense thereof, at MISSION 'S 


expense with an attorney of MISSION's choice. 
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11. FAMOUS shall furnish MISSION fifty (50) copies 
of the Composition which it publishes and shall use its best 
efforts to furnish or cause to be furnished to MISSION 
copies published by others. —s_—> 

12. (a) FAMOUS shall render to MISSION semi-annually, 
on or about the 15th day of August and February of each year in 
which royalties are actually payable, a statement showing all 


Sales or licenses made or granted pursuant to this Agreement 


and the royalties payable hereunder for the six (6) month 


‘period ended the preceding June 30th or Decemb>r 3lst. Each 


-_ —— ee ——- 


such statement shall be accompanied by remittance of the sum 
shown to be due thereon. All such statements, and other 
accounts which FAMOUS may render hereunder, shall be binding 
upon MISSION and not subject to any objection by MISSION for 
any reason unless MISSION shall have made specific objection 
in writing within twelve (12) months of the date on which 


such statement was rendered. 
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(b) MISSION shall have the right, not more than 


once each year, upon reasonable notice and during usual 
business hours, to examine the books and records of . FAMOUS 
concerning payments hereunder. 

13, The term of this Agreement shall be twenty-eight 
(28) years. FAMOUS shall have the right of first refusal, with 
respect to continuing the term here! for the musical compo- 
sitions after twenty-eight (28) years, to be exercised within 
ten (10) business days after FAMOUS is notified of the terms 
thereof, and provided that MISSION shall not offer the rights 
under this paragraph to any third party upon terms more favo- 
rable than those offered to FAMOUS without offering ech terms 


to FAMCUS. 


14. (a) All written notices shall be sent by 


certified or registered mail to the parties at their respec~ 
tive addresses listed above, or addresses subsequently substi- 
tuted therefor. 

(b) Each party hereby indemnifies the oetas against 
any damages, (including reasonable attorneys fees) arising 
out of or connected with any breach of the warranties, repre- 


sentations or agreements of the indemnifying party, oF from 


any third party claim inconsistent with such warranties, 
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representations, or agreements of the indemnifying party. 
Any party making a claim hereunder shall notify the other of 
such claim as promptly as possible after knowledge thereof, 
and the indemnifying party shall have the right to participate 
in the defense thereof, at its expense, with é~- attorney of 


its election. 


(c) This Agreement: shall not be assignable by 
FAMOUS, except in the voluntary sale of FAMOUS' entire 
business in which the present work is used, or in connection 
with a merger between FAMOUS and another business organization, 
or to a majority-owned subsidiary or division of FAMOUS engaged 
in the same business as FAMOU3, all conditioned upon the 
execution and delivery tc MISSION of an agreement whereby the 
assignse agrees to be bound by the oblligationh of this 
Agreement. 

15. Each of the musical compositions shall be 
registered for copyright in the United States in the name of 
CONTEMPORARY MISSION MUSIC and ENSIGN MUSIC CORPORATION, at the 
cost of FAMOUS. FAMOUS shall give the necessary instructicns 


so that all copies of the musical compositions printed in 


the United States shall bear the following notice in addition 


to such other matter, if any, as MISSION may deem advisable: 
COPYRIGHT ©) (appropriate date) 


by CONTEMPORARY MISSION MUSIC and 
ENSIGN MUSIC CORPORATION 
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The. (®) copyright in the sound recording, under the separate 
Recording Agreement between FAMOUS and MISSION, shall also be 
held jointly by the parties thereto, and said. Agreement 
shall be deemed amended to that extent. 

16. FAMOUS shall have the right to authorize deteicn 
versions and translations of the lyrics of the musical 
compositions to be made whenever it deems advisable, 
provided that copyrights tc such foreign versions or tzrans- 
lations shall be owned by MISSION and ENSIGN as prov.ded 
herein. 

| 17. This Agreement expresses the entire urdevs anding 
of the parties hereto and supersedes any and ail pr’... unde. 
standings, arrangements and agreements between the parcie. 
relating to the publishing rights in the Work entitle¢ “VIRC™ “a, 
This Agreement cannot be modified, amended, or terminated, 
except by an instrument in writing signed by the parties 
hereto. No waiver of any provision of, or fefault under, 
this agreement shall affect the Eights of the parties to 
thereafter enforce such provision or to exercise any right 
or remedy hereunder. 


18. This Agreement, its validity, construction and 


effect, shall be governed by the laws of the State of New York. 


@ 


FAMOUS MUSIC CORPORATION 


September , a foe ne 
Yau fee . 


THE CONTEMPORARY MISSION, INC. 


September , 1972 


PLAINTIFF'S EXHIBIT 56 - PLAINTIFF'S CisART CONCERNING THE RECORD 2388 
"FEAR NO EVIL" - (pp. 238a-258a) 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CONTEMPORARY MISSION, INC., 


74 Civ. 4945 
Plaintiff, (Judge Owen) 
-against- FURTHER ANSWERS TO 
FIRST SET OF INTERROG- 
FAMOUS MUSIC CORPORATION, X ATORIES PROPOUNDED TO 
PARAMOUNT PICTURES CORPORATION, PLAINTIFF 
and GULF + WESTERN CORPORATION, 


Defendants. 


- (b) (1) Based upon the attached statistical 
analyses of the songs which attained position number 61 or 
better on the “Hot Soul Singles" chart of Billboard trade 
magazine during 1974, Mr. Levy is orepacis to render his 
opinion regarding the number of records which could reason- 
ably be expected to have been sold when “Fear No Evil" 


attained given positions .on the chart. 


The first list is a compilation of all of the songs 
which attained a position of # 61 or better on the chart 
during 1974. This is the more comprehensive of the two 
annexed lists, since it records the advance of a total of 
324 songs, as opposed to the 52 songs which are recorded on the 
second list. Thus the first compilation provides the most 
comprehensive information possible during the time period 


when “Fear No Evil" was ciimbing the charts. 


While the second list records the additional climb 
ef cach song which had attained position # 61 on a given 
week during the 52 weeks of 1974, the first list records 


the further progress made by every sr..c which reached or 
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passed through position # 61 in a given week during 1974. 
During the week of February 9, 1974 for example, five songs 
which were previously positioned below # 61 reached or ex- 
ceeded position # 61. It is apparent, therefore, that the 
second list, while helpful, provides an analysis which 


is less representative, comparéd to the first list. 


An example of the application of information con- 
tained in the afore-mentioned compilation follows. A con- 
tinuation of "Fear No Evil" up the chart until it reached 
position # 10 or better would, in Mr. Levy's expert opinion, 
have resulted in the sale of 700,000 to 1,000,000 single 
recordings of “Fear No Evil", 250,°00 "virgin Highlights" 


albums, and 200,000 "Virgin" double albums. 


Similarly, a climb of “Fear No Evil" to position 
# 20 oh the chart would have resulted in the sale of 500,000 
to 700,000 “Fear No Evil" singles, 150,000 “Highlight" albums, 


and 100,000 “Virgin" double albums. 


Likewise, a movement of “Fear No Evil" to position 
#30 on the chart would, in Mr. Levy's opinion, have resulted 
in sales of 300,000 to 500,000 “Pear No Evil" records, 60,000 


"Highlights" single albums, and 40,000 “Virgin" double albums. 


Royalties based on sales of these levels, when com- 


bined with mechanical royaltie:, BMI airplay and so forth, 


would generate substantial revenues for plaintiff. For 


example, if the minimum level of 300,000 record sales 


(together with 60,000 "Highlights" albums and 40,000 “Virgin” 


doub?< albums) is calculated in accordance with the tex 2400 - 


of the applicable agreement, revenues of $393,500 would flow 


to plaintiff. 


On the other hand, if a corresponding calculation 
is made based upon a sales level of 1,000,000 records, 


plaintiff would receive revenues of $1,902,250. 


2. A. (b) (2) Mr. Purcell is prepared to give his 
expert opinion with respect to anticipaced concert revenues 
from “Virgin", had defendants allowed the record to attain 
a level of popular recognition commensurate with the afore- 
mentioned record sales at position # 30 or better. In view 
of this level of popular recognition, Mr. Purcell is prepared 
to testify relative to the following example of a concert 


tour. 


The tour would consist of two main portions, a 


college campus concert tour, and a theatrical tour. 


The college tour would consist of fifty engagements 


at college auditoriums and/or field houses having a minimum 
seating capacity of 7500. The average price of tickets would 
be $5.00, and on the average 60% of the seats would be sold 
for each performance. Mission would receive a guarantee of 
60% of thé gross revenues from each performance. Thus 
plaintiff would receive $13,500 before expenses for each 
performance ( 7500 seats x 60% ='s 4500 seats sold at 

$5.00 each ='s $22,500; 60% tekesion's share) of $22,500 ='s 
$13,500). For fifty performances plaintiff would therefore 


receive $675,000. Expenses associated with the tour would 


abla 
total approximately 33% of $675,000, therefore resulting 


in net revenue to plaintiff of $450,000. 


If a more realistic average seating capacity of 
10,000 is employed, the average (before expenses) received 
by plaintiff for each performance would total $18,000, and 
the net revenues (after expenses of 33%) to Mission for a 


concert tour of fifty performances would total $940,000. 


The second portion of the tour would consist of a 
theatrical tour having a minimum duration of ten weeks at 
a weekly minimum gross to plaintiff of $50,000 to $75,000. 
When ex, enses of 33% are deducted therefrom, the net revenues 
te Mission range from $330,000 to $500,000 for a ten week 


tour. 


Therefore, the combined revenues which would flow 
to Mission from the foregoing college and theatrical tours 


would range between $780,000 and $1,440,000. 


Mr. Purcell would also be prepared to testify that 
a minimum guarantee of $50,900 would be received by Mission 
in «xchange for the rights to a Broadway play of the rock 


opera "Virgin". 


2.A. (c) (1) Mr. Levy's expert opinions are based 


upon his extensive knowledge of the record industry accumu- 


lated while serving as President of Roulette Records, Inc., 


for the past fiftecn years. 
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(c) (2) Mr. Purcell's expert opinions are 
based upon the fact that he has promoted approximately 


two thousand concerts during the past twenty years. 


CONTE. RARY MISSION, INC. 


Sworn to before me this 
2d/ day of November, 1975 


Notary Puplic, State of New 
ic, State 
62-4602785 Qualified in Suffolk County 
Registered in New York County 
Commission Expires Mar=h 30, 1977 


‘) 
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SONGS WHICH ATTAINED POSITION AT 
LEAST # 61 ON THE BILLBOARD HOT 
SOUL SINGLES CHART DURING 1974 


SONG ARTIST POSITION ATTAIN 
BOOGIE DOWN EDDIE KENDRICKS 1 
LAST TIME I SAW HIM DIANNA ROSS 15 
IT MAY BE WINTER OUTSIDE LOVE UNLIMITED 

WANG DANG DOODLE POINTER SISTERS 

IF ITS IN YOU TO DO WRONG IMPRESSIONS 

I'LL BE THE OTHER WOMAN SOUL CHILDREN 

I WILL RUBY WINTERS 

GIVE ME JUST ANOTHER DAY MIRACLES 

NO TIME TO BURN BLACK HEAT 

IF THAT'S THE WAY YOU WANT IT SKYLARK 

GOTTA FIND A MOTHER WHISPERS 


GETTING TOGETHER BROTHERS GUIDING LIGHT 
FEATURING DAVID 


WERE WE GETTING CARELESS 
WITH OUR LOVE JOHNNIE TAYLOR 


FOR THE GOOD TIMES STEVIE WONDER 
FIRST TIME WE MET INDEPENDANTS 


THERE'S GOT TO BE RAIN 
IN YOUR LiFE DOROTHY NORWOOD 


YOU'RE SO UNIQUE BILLY PRESTON 


THAT'S WHAT THE BLUES IS 
ALL ABOUT ALBERT KING 


MIGHTY LOVE (PART I)+ SPINNERS 
I'D RATHER BE O.U. WRIGHT 
I TOLD YOU SO DELFONICS 
YOU SURE LOVE TO BALL MARVIN GAYE 
FUNKY MUSIC,PART I ' THOMAS EAST 
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SONG ARTIST POSITION ATTAINED 
TALKING ABOUT THE BOSS & I HARMON BETHEA 59 

THATS THE SOUND LONELY MAKES TAVARES 10 

HOMELY GIRL CHI-LITES 3 

WITCH DOCTOR BUMP '  CHABUKOS 39 

I WISH IT WAS ME TYRONE DAVIS 11 


I JuST CAN'T GET YOU OUT OF 
MY MIND 4 TOPS 18 


LOOKIN' FOR A..LOVE BOBBY WOMACK 1 
GET YOUR THING 4 THER ANNETTE SNELL 44 
IF IT WERE LEFT UP TO ME SLY & FAMILY STONE 
THANKS FOR SAVING MY LIFE BILLY PAUL 

IT'S BEEN A LONG TIME NEW BIRTH 

SWEET DAN BETTY EVERETT 

SO TIED UP SAM DIES 

I NEED SOMEONE LINDA PERRY 

SAME BEAT FRED WESLEY & THE JB's 
JUST DON*T WANT TO BE LONELY MAIN INGREDIENT 

OUTSIDE WOMAN BLOODSTONE 


MY MISTAKE WAS TO LOVE YOU DIANNA ROSS & 
MARVIN GAYE 


BEST THING THAT EVER HAPPENED 
TO ME GLADYS KNIGHT & PIPS 


TALK TO THE RAIN SPRING 


KEEP IT IN THE FAMILY LEON HAYWOOD 
THROUGH THE LOVE IN MY HEART SYLVERS 


SOUND YOUR FUNKY HORN  -.C. & SUNSHINE 
JUNKANOS BAND 


I WOULDN'T GIVE YOU UP ECSTASY, PASSION, PAIN 
WHEN THE FUEL RUNS OUT EXECUTIVE SUITE 


BEST THING THAT EVER 
HAPPENED TO ME PERSUADEPS 


SONG 

WILLIE PASS THE WATZ 
NEWSY NEIGHBORS 

I GOT TO TRY IT ONE TIME 
HONEY PLEASE, CA..'T YA SEE 
TOUCH A HAND,MAKE A FRIEND 
TSOP ~ » 

GOIN DOWN Si.0OW 

WHAT IS HIP 

SHE CALLS ME BABY 

MIGHTY MIGHTY 

SWEET STUFF 

POWER OF LOVE 

HEAVENLY 

AND I PANICKED 

LOVING YOU 


THE PAYBACK 


WHO IS HE & WHAT'S HE TO YOU 


DANCING MACHINE 


PARTY BUMP, Part One 


YOU MAKE ME FEEL BRAND NEW 
TOUCH AND GO 

CARRY ME 

LET'S GET MARRIED 

CHAME LEON 


* 


» 


PEPPER BOX 
SUMMER BREEZE (PART I) 
SATISFACTION GUARANTEED 


CAN YOU HANDLE IT 


ARTIST 

RIPPLE 

FIRST CHOICE 
MTLLIE STACKSON 
BARRY WHITE 
STAPLE SINGERS 
MFSB 


BOBBY BLUE BAND 


TOWER OF POWER 

J. KELLY & PREMIERS 
EARTH,WIND & FIRE 
SYLVIA 

MARTHA REEVES 

THE TEMPTATIONS 
THE DRAMATICS 
JOHNNIE NASH 
JAMES BROWN 
CREATIVE SOURCE 
JACKSON FIVE 


GENTLEMEN & THEIR 
LADIES 


STYLISTICS 

AL WILSON 

JOE SIMON 

AL GREEN 
HERBIE HANCOCK 
THE PEPPERS 
ISLEY BROTHERS 


HAROLD MELVIN & 
THE BLUENOTES 


GRAHAM CENTRAL STA. 


. 


POSITION ATTAINED 


SCNG ; ARTIST 


POSITION ATTAINE 


HELP YOURSELF THE UNDISPUTED TRUTH 19 


I BELIEVE THE EBONYS 34 
THAT'S HOW HEADACHES ARE MADE JERRY BUTLER 58 
THE SAME LOVE THAT MADE ME LAUGH BILL WITHERS 10 
TIN PAN ALLEY LITTLE MILTON 51 
BE THANKFUL FOR WHAT YOU GOT WILLIE DE VAUGHAN 


DON'T YOU WORRY 'BOUT A THING STEVIE WONDER 


I'M IN LOVE 

THIS HEART 

TRIBE 

BENNIE AND THE JETS 
THE LONE RANGER 

HEY BABE 

LOVE THAT REALLY COUNTS 
PUT A LITTLE © DVE AWAY 
FOR THE LOVE OF MONEY 
CHICAGO DAMN 
HOLLYWOOD SWINGING 


WONDERF":: 5. 


ARETHA FRANKLIN 
GENE REDDING 
TRIBE 

ELTON JOHN 
OSCAR BROWN,JR. 
THE JONESES 
NATURAL POWER 
EMOTIONS 

O'JAYS 

BOBBIE HUMPHREY 
KOOL & THE GANG 


ISAAC HAYES 


SIDESHOW BLUE MAGIC 
LIFE & DEATH CHAIRMAN OF THE BOARD 
MESSING UP A GOOD THING JOHN EDWARDS 
SWEET RHODE ISLAND RED IKE & TINA TURNER 
HONEYBEE GLORIA GAYNOR 

CAN YOU TALK RON HOLDEN 
5/11 ONE CHAIN DON'T MAKE NO PRISON FOUR TOPS 


5/11 'SLEEPIN' DIANA ROSS 


SONG ARTIST POSITION ATTAINED 


MAKE UP FOR LOST TIME MONTCLAIRES 46 


GETTING WHAT YOU WANT 
(LOSIN' WHAT YOU GOT) WILLIAM BELL 39 


TIME WILL TELL TOWER OF POWER 27 
SON OF SAGITTARIUS EDDIE KENDRICKS 5 
FINALLY GOT MYSELF TOGETHER IMPRESSIONS 1 
ARISE AND SHINE INDEPENDENTS 19 
RHAPSODY IN WHITE LOVE UNLIMITED 48 


I'M FALLING IN LOVE WITH YOU LITTLE ANTHONY & 
IMPERIALS 25 


IT'S BETTER TO HAVE 
(AND DON'T NEED) DON CONWAY ; 21 


TELL ME WHATCHA GONNA - DO GENERAL CROOK 57 
COME DOWN TO EARTH NEW CENSATION 61 
WHAT COMES UP(MUST COME. DOWN) TYRONNE DAVIS 11 
JIVE TURKEY (PART I) - OHIO PLAYERS 6 
I'M COMING HOME SPINNERS 3 
TOO LATE TAVARES 10 
FISH AIN'T BITIN LAMONT DOZIER 

YOU KEEP ME (HANGING ON) ANN PEEBLES 

I WISH IT WAS ME YOU LOVED DELLS 

SHO-NUFF BOOGIE (PART I) SYLVIA & MOMENTS 

ON & ON GLADYS KNIGHT & PIPS 

THAT'S THE WAY IT WILL STAY TOMORROW'S PROMISE 
WILDFLOWER NEW BIRTH 

DISRESPECT CAN WRECK ESCORTS 

IT'S HER TURN TO LIVE SMOKEY ROBINSON 

ROCK THE BOAT HUES CORPORATION 


I'VE BESN BORN AGAIN JOHNNIE TAYLOR 
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SONG ARTIST POSITION ATTAINED 


BEHIND CLOSED DORR LITTLE MILTON 
POSITIVE THING MANDRELL 

WHERE DO WE GO FROM HERE TRAMMPS 

A FUNKY SONG Ripeie “CMF 

HOW DO YOU FEEL THE MORN. AFTER MILLIE JACKSON 
WHO ARE YOU B.B. KING 

MACHINE GUN COMMODORES 

MY LOVE MARGIE JOSEPH 

MY THANG JAMES BROWN 

YOU'VE GOT MY SOUL ON FIRE TEMPTATIONS 

DAMN RIGHT I'M SOMEBODY FRED WESLEY & JB's 
BALLERO WAR 

YOU'RE WELCOME,STOP ON BY BOBBY WOMACK 

TELL ME SOMETHING RUFUS 

SECRETARY BETTY WRIGHT 

GOOD THINGS DON'T LAST FOREVER ECSTASY,PASSION & PAIN 
MIDNIGHT & YOU SOLOMON BURKE 
CHASING UP ON YOU DRAMATICS 

LOVE TRAIN (PART I) BUNNY SIGLER 

FEEL LIKE MAKING LOVE ROBERTA FLACK 
HAPPINES IS JUST AROUND THE BEND MAIN INGREDIENT 
KUNG FU CURTIS MAYFIELD 
TIME FOR LIVIN' SLY & FAMILY STONE 
RAINDROPS BARBARA ACKLIN 
FUNKY PARTY CLARENCE REID 

BEST TIME OF MY LIFE JOE SIMON 


WHAT GOES AROUND (COMES AROUND) BLACK IVORY 


SONG ARTIST POSITION ACHIEVED 
MAKE UP FOR LOST TIME MONTCLAIRS 50 
LYING TO MYSELF DELFONICS 60 
SWEET LADY MOMENTS 29 
HANG ON IN THERE BABY JOHNNY BRISTOL 2 
YOUR LOVE IS PARADISE EXECUTIVE SUITE 37 
KALIMBA STORY EARTH,WIND & FIRE 6 
DANCE MASTER WILLIE HENDERSON 18 
YOU'VE GOT TO KEEP ON HUMPIN' K.G.'S 41 
BLOW YOUR WHISTLE SOUL SEARCHERS 31 
MAIN LINE ASHFORD & SIMPSON 37 
CITY IN THE SKY STAPLE SINGERS 4 
UP FOR THE DOWN STROKE PARLIMENTS 10 
THAT'S HOW IT GOES BLOODSTONE 22 
FUNKY MUSIC SHO'NUFF TURNS ME ON YVONNE FAIR 32 
I FEEL LIKE DYNAMITE KING FLOYD 35 
NOTHING FROM NOTHING | BILLY PRESTON 8 
DON'T KNOCK MY LOVE DIANA ROSS & MARV. GAYE 25 
LOVE IS THE MESSAGE MSFB 42 
BETWEEN HER BOODBYE AND MY HELLO GLADYS KNIGHT & PIPS 45 
DO IT BABY . MIRACLES 

LIVE IT UP PART I ISLEY BROS. 


THEN CAME YOU DIANNE WARWICK & 
SPINNERS 


YOU-BRING OUT THE BEST IN ME NATURAL FOUR 


LET'S PUT IT ALL TOGETHER STYLISTICS 


YOU BILL WITHERS 
TAKE THE TIME TO TELL HER JERRY BUTLER 


MIDNIGHT FLOWER FOUR TOPS 
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SONG 


ARTIST POSITION ATTAINED 


CAN'T GET ENOUGH OF YOUR LOVE,BABE BARRY WHITE 1 


DON'T CHANGE HORSES (IN THE 
MIDDLE OF THE STREAM) 


ON THE VERGE OF GETTING ONE 
ALL STRUNG OUT ON YOU 

I NEED IT JUST AS BAD AS YOU 
TELL HER LOVE HAS FELT THE NEED 
YOU HAVEN'T DONE NOTHIN’ 

IN THE BOTTLE 


AINT NO LOVE IN THE HEART 
OF THE CITY 


HAPPINESS IS 

DOOR TO YOUR HEART 

I'M A FOOL FOR YOU 
SUMMERTIME IN THE CITY 

SKIN TIGHT 

DO IT(TiLL YOU'RE SATISFIED) 
SUGAR LUMP 

HOOKED, HOGTIED & COLLARED 
LOVE MAKES IT RIGHT 

I REALLY GOT IT BAD FOR YOU 
THE PLAYER(PART I) 

VIRGIN MAN 

DO I NEED YOU 


LET'S MAKE LOVE AT HOME SOMETIMES 


you GOT TO BE THE ONE 


FEAR NO EVIL 


PAPA DON'T TAKE NO MESS (PART I) 


CAREFUL MAN 


TOWER OF POWER 22 
FUNKADELICS _ 27 
PERSUADERS 32 
LAURA LEE 55 
EDDIE KENDRICKS 

STEVIE WONDER 


BROTHER TO BROTHER 


BOBBY BLUE BAND 
NEW YORK CITY 
DRAMATICS 
UNDISPUTED TRUTH 
MANHATTANS 
OHIO PLAYERS 
B.T. EXPRESS 
LEON HAYWOOD 
PAUL KELLY 
SOUL CHILDREN 
PERSUASIONS 
FIRST CHOICE 
SMOKEY ROBINSON 
ANN PEEBLES 
ESCORTS 
CHI-LITES 
THE MISSION 
JAMES BROWN 


JOHN EDWARDS 


i i: 


a 
SONG ARTIST POSITION ATTAINED 


HELL OF A FIX MARION JARVIS 26 


DO IT FLUID BLACKBYRDS 23 
HIGHER PLANE KOOL & THE GANG 1 
DON'T SEND NOBODY ELSE ACE SPECTRUM _ 20 
AIN'T NOTHING LIKE THE REAL THING ARETHA FRANKLIN 6 
LET YOURSELF GO SYL JOHNSON 54 
BLOOD IS THICKER THAN WATER WILLIAM DE VAUGHN 10 
PARTY DOWN LITTLE BEAVER 2 
ROCK ME AGAIN & AGAIN ETC. LYN COLLINS 53 
THERE'S FEVER IN THE PUNKHOUSE | GENERAL CROOK 59 
HAPPINESS IS BEING WITH YOU TYRONNE DAVIS 27 
YOU LITTLE TRUST MAKER THE TYMES 20 
KEEP ON SEARCHING MARGIE ALEXANDER 50 
LET'S STRAIGHTEN IT OUT LATIMORE 1 


I WASH MY HANDS OF THE WHOLE 
DAMN DEAL NEW BIRTH 46 


BETCHA IF YOU CHECK IT OUT QUADRAPHONICS 51 
LEARNING TO LOVE YOU WAS EASY DELLS 18 
LET THIS BE A LESSON TO YOU INDEPENDENTS 7 
WHAT'S YOUR NAME MOMENTS 28 
I SHOT THE SHERIFF ERIC CLAPTON 33 
EVERLASTING LOVE CARL CARLTON 11 
SEXY IDA (PART TWO) IKE & TINA TURNER 29 
KEEP ON STEPPIN' FALBACK BAND 

ASK ME EXSTASY,PASSION &PAIN 
SUGAR PIE GUY (PARTS 1 & 2) JONESES 

YOU CAN'T GO HALF WAY JOHNNY NASH 


DEVOTION EARTH,WIND & FIRE 


LOVE DON'T LOVE NOBODY SPINNERS 
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SONG ARTIST POSITION ATTAINED 


SOMETHINGS MIGHTY MIGHTY WRONG IMPRESSIONS 28 


YOU WERE RIGHT ON TIME 
HEY, POKEY-A-WAY 
SHA-LA-LA (MAKE ME HAPPY) 
SHE'S GONE 

WORN OUT BROKEN HEART 
DISTANT LOVER 

SHOE-SHOE SHINE 

I KEEP ON LOVIN' YOU 


EBONY PRINCESS 


WOMAN TO WOMAN 

IT'S SEPTEMBER 

I CAN'T LEAVE YOU ALONE 
THREE RING CIRCUS 

TIME 

PHILADELPHIA 

LA LA PEACE SONG 

LA LA PEACE SONG 

I FEEL A SONG(IN MY HEAD) 


YOU GOT THE LOVE 


WHEN WILL I’ SEE YOU AGAIN 
LOOSE BOOTY 

ROCKIN’ SOUL 

I DON'T KNOW 

A NICE GIRL LIKE YOU 

BE TRUTHFUL TO ME 


HEAVY FALLIN' OUT 


RIPPLE 
METERS 


AL GREEN 


TAVARES 


SAM DEER 

MARVIN GAYE 
DYNAMIC SUPERIORS 
2 2 HILL 


J.BRISCOE & LITTLE 
BEAVERS 


SHIRLEY BROWN 

JOHNNY TAYLOR 

GEORGE McCRAE 

BLUE MAGIC 

MIGHTY CLOUDS OF JOY 
B.B. KING 

AL WILSON 

0.C. SMITH 

GLADYS KNIGHT & PIPS 


RUFUS FEATURING 
CHAKA KHVA 


THREE DEGREES 

SLY & FAMILY STONE 
HUES CORPORATION 
BOBBY WOMACK 
INTRUDERS 

BILLY PAUL 


STYLISTICS 


51 
31 
2 

1 

15 
12 
16 
39 


59 
1 

26 
10 
5 

32 
19 
19 


27 


SONG 
WHATEVER YOU GO, I WANT 
WHERE ARE ALL MY FRIENDS 


PARTY FREAKS 


EVERYBODY'S GOT TO GIVE IT UP 
SWEET EXORCIST 

I'LL BE YOUR EVERYTHING 

FUNKY PRESIDENT 

STREETRUNNNER 

WAKE UP & START STANDING 

KUNG FU FIGHTING MAN 

WORDS (ARE IMPOSSIBLE) 


YOU'RE THE FIRST, THE LAST 
MY EVERYTHING 


I FEEL SANCTIFIED 
SHOORAH! SHOORAH! 
BOOGIE ON REGGAE WOMAN 


I'VE GOT TO SEE YOU TONIGHT 


LONELINESS HAD GOT A HOLD ON ME/ 


I COULD LOVE YOU FOREVER 
LET ME BACK IN 


LONG AS HE TAKES CARE OF HOME 


WALK OUT OF THE DOOR IF YOU WANNA 


WITHOUT LOVE 
DON'T TAKE YOUR LOVE FROM ME ~ 
YOU AND I 


I WOULDN'T TREAT A DOG 
(THE WAY YOU TREAT ME) 


RELEASE YOURSELF 


ARTIST 
JACKSON 5 


HAROLD MELVIN 
AND BLUENOTES 


MIAMI FEATURING 
ROBERT MOORE 


ASHFORD & SIMPSON 
CURTIS MAYFIELD 
PERCY SLEDGE 
PEOPLE IT'S GOD 
NANCY WILSON 
YOUNGHEARTS 

CARL DOUGLAS 
MARGIE JOSEPH 


BARRY WHITE 
COMMODORES 
BETTY WRIGHT 
STEVIE WONDER 


TIMMIE THOMAS 


LITTLE MILTON 

CANDI STATON 
YVONNE FAIR 

ARETHA FRANKLIN 


MANHATTANS 


JOHNNY BRISTOL 


BOBBY BLUE BAND 


GRAHAM CENTRAL STA. 


» 


POSITION ATTAINED 


3 


SONG 


PALM GREASE 

JUICE IT UP PART 2 
WHAT MORE CAN A GIRL ASK FOR 
FROM HIS WOMAN TO YOU 
LOOK ON THE GOOD SIDE 
CALIFORNIA MY WAY 

I ENJOY LOVING YOU 

I BELONG TO YOU 
PLAYING ON YOU 

KEEP SMILIN' 

UM, UM, UM, UM, UM, UM 
DO YOUR THING 
HEARTBREAK ROAD 

PICK UP THE PIECES 

LET ME START TONITE 
ONE TEAR 

BABY HANG UP THE PHONE 
I AM YOUR LEADER 

I AM, I AM 

I CAN'T MAKE IT WITHOUT YOU 
FIRE 

DOCTOR'S ORDERS 


GUILTY 


BABY YOU KNOW(I'M GONNA MISS YOU) 


PART I 
MASTER PLAN 
RHYME TYME PEOPLE 


MY MATIN MAN 


ARTIST POSITION ATTAINED 

HERBIE HANCOCK © 45 

HOT LINE ; 47 
60 

BARBARA MASON 3 

INVITATIONS 43 

MAIN INGREDIENT 48 

SIDNEY JOE QUALIS 47 

LOVE UNLIMITED 1 

JERRY BUTLER x | 

BUNNY Sicusk 46 

MAJOR LANCE 60 

J. & B. PURIFY 30 

BILL WITHERS 13 

AVERAGE WHITE BAND 

LAMONT DOZIER 

EDDIE KENDRICKS 

CARL GRAVES 

WALTER HEATH 

SMOKEY ROBINSON 

TYRONNE DAVIS 

OHIO PLAYERS 

CAROL DOUGLAS 

FIRST CHOICE 


MONTCLAIRS 
KAY GEES 
KOOK & THE GANG 


STAPLE SINGERS 


SONG 


STRUTTIN' 
MIDNIGHT SKY (PART I) 


LET YOUR LOVE COME DOWN 
(LET IT FALL ONE ME) 


BELIEVE HALF OF WHAT YOU SEE 
(AND NONE OF WHAT YOU HEAR) 


HAPPY PEOPLE 


MAN TO WOMAN 


ARTIST POSITION ATTAINED 


BILLY PRESTON 11 


ISLEY BROTHERS 8 
PAUL KELLY 55 


LEON HAYWOOD 21 
TEMPTATIONS | 


LONNIE YOUNGBLOOD 


PERTAINING TO THE SONGS 0 SSS 


PERTAINING TO THE SONGS THAT REACHED POSITION # 61 


1. Of the 324 songs that reached position # 61, 245 of them went 


top 40: that is 75.6 % or 76 % of the songs. 


2. Of the 324 songs that. reached position # 61, 209 of them went 


top 30: that is 64.5 %@ or 65 % of the songs. 


3. Of the 324 songs that reached position # 61, 166 of them went . 


top 20: that is 51.2 % or 51 & of the songs. 


4. Of the 324 son. that’ reached position # 61, 110 of them went 


top 10: that is 33.9% or 34 % of the songs. 


5. Of the 324 songs that reached position # 61, 69 of them went 


top 5: that is 21.3% or 21 % of the songs. 


6. Of the 324 songs that reached position # 61, 31 of them went to 


#1: that is 9.6 % or 10% of the songs . 


7. The average position for 324 songs was : # 23.8 or 24. 


* 
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HOT SOUL SINGLES 


SONG 
If ITS IN YOU TO DO WRONG 


GETTING TOGETHER 


ARTIST 
IMPRESSIONS 


BROTHERS GUIDING 
LIGHT 


WE'RE GETTING CARELESS WITH OUR LOVE JOHNNIE TAYLOR 


FUNKY MUSIC,Pt. 1 

IF THAT'S THE WAY YOU WANT IT 
THANK'S FOR SAVING MY LIFE 
SAME BEAT 


SOUND YOUR FUNKY HORN 


TALK TO THE RAIN 

SHE CALLS ME BABY 

LOVING YOU 

THROUGH THE LOVE IN MY HEART 
SUMMER BREEZE (PART I) 

BE THANKFUL FOR WHAT YOU GO’ 
THAT's HOW HEARTACHES ARE MADE 
SEXY MAMMA 

HOLLYWOOD SWINGING 

SHE CALLS ME BABY 


TIME WILL TELL 


COME DOWN TO EARTH 


DISRESPECT CAN WRECK 

POSITIVE THING 

HOW DO YOU FEEL THE MORNING FTER? 
DAMN RIGHT I'M SOMEBODY 


LOVE TRAIN (PART I) 


THOMAS EAST 

SKY LARK 

BILLY PAUL 

FRED WESLEY & JB‘s 


KC & SUNSHINE JUNKr 
ANOO BAND 


SPRING 

J. KELLY & PREMIERS 
JOHNNY NASH 

SYLVERS 

ESLEY BROTHERS 
WILLIAM de VAUGHN 
JERRY BUTLER 
MOMENTS 

KOOK & THE GANG 

J.. KELLY & PREMIERS 
TOWER OF POWER 

NEW CENSATION 
ESCORTS 

MANDRILL 

WILLIE JACKSON 
FRED WESLEY & JB's 


BUNNY SIGLER 


EXHIBIT "A", 
List €- 


Date 


1-5-74 


1-12-74 
1-19-76 
1-26-74 
2-2-74 
2-9-74 
2-6-74 


2-23-74 
3-2-74 
3-9-74 
3-16-74 
3-23-74 
3-30-74 
4-6-74 
4-13-74 
4-20-74 
4-27-74 
5-4-74 
5-11-74 
5-18-74 
5-25-74 
6-1-74 
6-8-74 
6-15-74 
6-22-74 


e* ™ 


HOT’ SOUL SINGLES (2) 
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ta 


SONG 
BINGO 
HELP YOURSELF 


DANCING MACHINE 
BEHIND CLOSED DOORS 
BETWEEN HER GOODBYE & MY HELLO 


TAKE THE TIME TO TELL HER 

I NEED IT JUST AS BAD AS YOU 
SUMMERTIME IN THE CITY 
DON'T FIGHT THE FEELING 
FEAR NO EVIL 

I REALLY GOT IT BA‘ FOR YOU 
YOU LITTLE TRUST MAKER 
KEEP ON SEARCHING 

KEEP ON STEPPIN' 

HEY POKEY-A-WAY 

BETCHA IF YOU CHECK IT OUT 
IT'S SEPTEMBER 

I SHOT THE SHERRIF 
WHATEVER YOU GOT I WANT 
EVERYBODY'S GOT TO GIVE IT UP 
WORDS (ARE IMPOSSIBPS.E) 
WITHOUT LOVE 

GANGSTER BOOGIE BUMP 

DO YOUR THING 

I AM YOUR LEADER 

I AM YOUR LEADER 

MAN TO WOMAN 


ARTIST 
WHISPERS 
THE UNDISPUTED 
TRUTH 


JACKSON 5 
LITTLE MILTON 


GLADYS KNIGHT 
AND THE PIPS 


JERRY BUTLER 

LAURA LEE 

MANHATTANS 

SOUND EXPERIENCE 

THE MISSION 

PERSUASIONS 

THE TYMES 

MARGIE ALEXANDER 
FASTBACK BAND 

METERS 

QUADROPHONICS 

JOHNNIE TAYLOR 

ERIC CLAPTON 

JACKSON FIVE 

ASHFORD & SIMPSON 
MARGIZ JOSEPH 

ARETHA FRANKLIN 

WILLIE HENDERSON 

JAMES & BOBBY PURIFY 20 
WALTER HEATH 51 
WALTER HEATH 51 


LONNIE YOUNG HOOD = 39 


DATE 
6-29-74 


7-6-74 
7-13-74 
7-20-74 


7-27-74 
8~-3-74 

© 10-74 
8-17-74 
8-24-75 
8-31-74 
9-7-74 

9-14-74 
9-21-74 
9-28-74 
10-5-74 

10-12-74 
10-19-74 
10-26-74 
11-2-74 

11-9-74 

11-16-74 
11-23-74 
11-30-74 
12-7-74 

12-14-74 
12-21-74 
12-28-74 
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PLAINTIFF'S EXHIBIT 64 - PURCHASE AGREEMENT BETWEEN FAMOUS MUSIC 
CORPORATION AND ABC RECORDS INC, DATED JULY 31, 1974 


PURCHASE AGREEMENT (50) ‘a¢qge283a) | 


AGREEMENT dated as of July 31, 1974 hy and between 
FAMOUS MUSIC CORPORATION, a Delaware corporation ("Seller"), 
and AliC RECORDS, INC., a New York corporation ("Buyer"), pur- 
suant to which Buyer is acquiring substantially all of the 
assets, properties, business and goodwill of the phonograph 
record operations of Seller and Seller's jaettas stock of its 
subsidiary, Blue Thumb Records, Inc., a California corporation, 
both of which are engaged in the phonograph record business. 
‘such record operations being more fully defined on Schedule 
I attached hereto and being hercafter referred collectively as 
“Record Assets"), all upon the terms and subject to the condi- 
tions hereinafter set forth. 

NOW THEREFORE, in consideration of the premises and mutual 
covenants and agreements hereinafter set forth, the parties 
hereto hereby agree as follows: 

1. TRANSFER OF ASSETS AND RELATED TRANSACTIONS 

1.1 Transfer of Assets. On the terms and subject to the 
conditioas of this Agreement, the Seller will, and does hereby, 
scll, convey, assign, transfer and deliver to the Buyer all of 
the Record Assets of the Seller as the same existed on July 3l, 
1974, and including without limitation these assets set forth 
OH the combined balance sheet duted June 29, 1974 attached 


hereto as Exhibit "A", as later adjusted to July 31, 1974 to 
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yon'y ) 
reflect those transactions “f Seller undertaken {in the ordinary 


course of business. Seller shall furnish Buyer, as Soon a- it 
is available, a copy of a balance sheet covering the assets 
herein being conveyed aha liabilities herein being assumed, 
prepared in accordance with generally accepted accounting prin- 
ciples consistently applied. 

1.2 Instruments of Conveyance and Transfer. The Seller 
will deliver to the Buyer (a) such quitclaim deeds, bills of 
sale, endorsements, seeuganents and other good and sufficient 
instruments of conveyance and transfer as will be effective to 
vest in the Buyer all of the Seller's right, title and interest 
in an@ to the Record Assets, properties and business to be sold, 
conveyed, transferred and delivered hereunder, subject to the 
liabilities and obligations assumed by the Buyer under the terms 
of this Agreement and (b) all of the Seller's contracts and 
commitments, books, records and data Pee Cina tes the assets, 
properties, business and operations being sold. Simultaneously 
with such delivery, the Seller will take all steps as may be 
requisite to put the Buyer in possession and operating control 
of the assets, properties and business being sold hereunder by 
Scller. All transfers will be without warranty except aS pro- 
vided in Subsection 4.1 hereof. 

1.3 Agreement on Consents. The Seller will, and does 
hereby, (i) with respect to all agreements relating to the 


Record Assets to which Seller is a party, assign to the Buyer 
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all such agreements; (ii) with respect to all such agreements 
which may not be assigned w.thout the consent of a third party 
thereto, cooperate with the Buyer to procure the consent of 
such party to an assignment to the Buyer of such agreement 

to permit the Buyer to obtain the full enjoyment of all of 

the rights of Seller under such agreement; provided, however, 
that the Seller will not be obligated to assign any such agree- 
ment, or any other agreement, sales order or purchase order or 
any claim or right or any benefit arising thereunder or re- 
sulting therefrom if an attempted assignment thereof, Without 
the consent of a third party thereto, would constitute a breach 
thereof or in any way affect the richts of the Buyer or the 
Seller thereunder. If such consent is not obtained, or if an 


attempted assignment thereof would be ineffec ive or would 


affect the rights of the Seller thereunder so that the Buyer 


would not in fact receive all rights under such agreement, the 
Seller will cooperate with the Buyer in any arrangement neces~- 
Sary to provide the Buyer with the benefits under such agree- 
ment, including enforcement at the cost and for the benefit 

of the Buyer of any and all rights of the Seller against a 
third party thereto arising out of the pienck or cancellation 
by such third party or otherwise. Any transfer or assignment 
to the Buyer by the Seller of any property or property rights 
of any agreement which requires the consent or approval of 

any third party will be made subject to obtaining such consent 


Or approval. 
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2. CONSIDERATION FOR TRANSFER OF ASSETS 
In full consideration of the aforesaid sale, conveyance, 
transfer and delivery, and subject to the terms and conditions 
ot the Agreement: n 
(a) The Buyer will pay the Seller the sum of Two Million 
Five Hundred Thousand Dollars ($2,500,000.00) as the purchase 
price hereunder, payable as follows: 
(i) Two Hundred Fifty Thousand Dollars ($250,000.00) 


on the signing of this Agreement; and 


4 
(ii) The remainder of Two Million Two Hundred Fifty 


Thousand Dollars ($2,250,000.00) within five days from the 

date hereof. 

(b) The Ruper will, and does hereby, assume and agree to 
pay as the same will become due all of the liabilities and obli- 
gations of Seller disclosed on the Balance Sheet, B.! bit "A" 
hereto, the summaries furnished in support thereof, the actual 
contracts, agreements and other documents delivered to Buyer, 
including but not limited to the mechanical licenses, collective 
bargaining agreements with the American Federation of Musicians 
and American Federation of Television and Radio Artists, the 
AFM Special Payments Fund and Music Performance Trust Fund and 
all similar union pension and welfare funds, and which are out- 
standing on July 31, 1974, any additional liabilities incurred 
in the ordinary course of business up to July 31, 1974, and all 
other liabilities, obligations and commitments of Seller and 


its subsidiaries relating to the Record Assets and which are 


adm 
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outstanding on July 31, 1974, except ag provided in Paragraph 
4.1 hereof and except that the Buyer will and does not assume 
or agree ke pay any liabilities of Seller in respect of the 
publishing business not being conveyed by Seller or acquired 
by Buyer. # INseRT PAGES SA and Sb. 
(c) The Buyer will indemnify and hold harmless the 

Seller, Paramount Pictures Corporation, Gulf & Western Indus- 
tries ("G&éW") and their affiliates (the "Affiliates") from: 


(i) all liabilities of any of the foregoing result- 


J 
ing from any breach by the Buyer of any of its obliga- 


tions under this Agreement; and. 
(ii) all reasonable attorneys' fees incurred in . 
connection with any action, suit or proceeding incident 
to any of the matters indemnified against in this Section. 
(d) Buyer shall not be responsible for or assume any obli- 
gations of Seller under pension or profit sharing plans or any 


other type of employee benefit arrangement, including collec- 


tive bargaining agreements except as otherwise herein expressly 
Buner shall be resporible oul, A respet of Ta four 
O18 (ey nent” Comtrads ideified on Schedule it, altcclal egete | 


3. CLOSING 


provided. 


The Closing of the transactions contemplated by Sections 
1 and 2 of this Agreement will take place at Los Angeles on 
August 1, 1974 but as of July 31, 1974. The date and time of 


the Closing is herein referred to as the "Closing Date." 
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Provided, however, Buyer shall not ascume and be obligated to 
pay any trade accounts payable, artist's or other royalties 
payable in respect of sales of records prior to the closing, 
accrued expenses, long term liabilities, California Sales and 
Use Tax obligations relating to the acquisition of master record- 
ings by the Seller's record operations or money judgments ren- 
dered in litigation commenced on or before July 31. 1974, in 
excess of $500,000 in the aggregate above the amount of such 
liabilities shown on the balance sheet attached hereto, as the 
same are adjusted to the Closing Date to reflect transactions 
in the ordinary course of business prior to the Closing -Date. 

n regard to such excess amounts Seller covenants and agrees to 
pay such amounts or promptly reimburse Buyer for the payments 
thereof. In the event Buyer wishes to settle such litigation, 
and Seller approves the proposed terms of settlement, the amount 
paid pursuant to an approval settlement may be included in the 
aggregate amount of such excess. If a proposed settlement is 
disapproved by Seller, and a subsequent budget is rendered in 
excess of the settlement amount, then Seller will reimburse 
Buyer for the excess over the proposed settlement amount and 
only the amount of proposed settlement shall be included in the 
aggregate amount of such excess. If Seller is able to effectuate 
a settlement of any such litigation, it may propose and recommend 
such settlement to Buyer. In such event only the settlement amount 
so recommended may be included in the aggregate amount irrespective 


of whether the settlement is in fact effected or a judgment in 


excess of the settlement amount is rendered. 
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An the event that there is any undisclosed existing 


litigation or claims,in writing, in which suits are filed within 
six months of the closing date, not revealed to Buyer, Seller 
shall be responsible for any judgments rendered in connection. 


therewith and for the cests and expenses of the defense thereof. 


, 
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4. REPRESENTATION AND WARRANTIES 


4.1 Representations and Warranties of the Seller. 

The Seller warrants to the Buyer as follows: 

(a) The Seller is a corporation duly organized, 
validly existing and in good standing under the laws of the 
State of Delaware and has full power and authority to enter 
into this Agreement and perform its obligations hereunder, 
and all corporate and other proceedings required to be taken 
by it to authorize Seller to enter into this Agreement have 
been duly and properly taken. 

(b) The execution, delivery and performance of this 
Agreement by the Seller and consummation of the transactions 
contemplated hereby will not violate any provisions of law 
applicable to Seller to the best of Seller's knowledge. 

(c) The Seller will execute and deliver whatever 
documents are necessary to convey to the Buyer whatever title 
the Seller may have to the assets being transferred hereunder. 

(ad) Neither the Seller nor G&W has created or has 
causea)to be created, aimbhoieedivecttem, any liens or 
encumbrances with respect to the assets being transferred 
hereunder, other than those shown on the books and records of 
Seller as of the date hereof. 

4.2 Representations and Warranties of the Buyer. 

The Buyer warrants to the Seller as follows: 

(a) The Buyer is a corporation duly organized, 


validly existing and in good standing under the laws of the 
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State of New York and has full power and authority to enter 
into this Agreement and perform its obligations hereunder, 
and all corporate and other proceedings required to be taken 
by it to authorize Buyer to enter into this Agreement have 
been duly and properly taken. 

(b) The execution, delivery and performance of this 
Agreement by the Buyer and consummation of the transactions 
contemplated hereby will not violate any provision of law 
applicable to Buyer to the best of Buyer's knowledge. | 

(c) The Buyer will execute and deliver whatever 
documents are necessary to effect the assumption of the lia- 
bilities of the Seller being assumed by it hereunder. 


5. TRANSACTIONS PRIOR TO CLOSING. 


5.1 Access to Information Concerning Properties. The 


or will be 
Buyer acknowledges that its officers or agents have beén[given 


” 


full access to all of the properties, records, contracts re- 
lating to the recording operations of the Seller. 
5.2 Conduct of Business Pending the Closing Date. The 


Seller hereby agrees that between the date of Exhibit "A" and 


the Closing Date and except as otherwise consented to by the 


Buyer in writing: 

(a) The Seller (i) has not sold any of the Record 
Assets being transferred hereunder except for sales by Seller 
in the ordinary course of business, and (ii) has not created 
any liens or encumbrances on any of the Record Assets being 


transferred hereunder. 
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(b) The Seller will cooperate with the Buyer to ob- 
tain all consents necessary to consummate the transactions 
‘provided for herein, it being understood that the transac*ions 
contemplated by this Agreement are not conditioned upon or 
subject to the obtaining of such consents. 

(c) The Seller will maintain customary and normal 
insurance upon all of the Record Assets of Seller and with 
respect to the conduct of the recording operations of Seller 
in such amounts and of such kinds comparable to that in effect 
on the date of this Agreement. 


6. OPINIONS OF COUNSEL. 


(a) At the Closing, Buyer will deliver an opinion of 


bee Yaseen She, _—__§" counsel 


for the Buyer, satisfactory in form and substance to the 


Seller and its counsel, to the effect that all necessary pro- 
ceedings to authorize the execution and delivery of this Agree- 
ment by the Buyer and performance by the Buyer of its obliga- 
tions hereunder have been taken and that this Agreement has 
been duly authorized, executed and delivered by the Buyer and 
constitutes a legal, valid and binding obligation of Buyer, 
enforceable against it in accordance with its terms. 

-(b) At the Closing, Seller will Séiieue ke opinion of 
Robert L. Jones, counsel for Seller, dated the Closing Date, 
satisfactory in form and substance to the Buyer and its 


counsel, to the effect that: 
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(1) all necessary proceedings to authorize the 


execution and delivery of this Agreement by the Seller and the 


performance by the Seller of its obligations hereunder have 


been taken, and that this Agreement has been duly authorized, 
executed and delivered by the Seller and constitutes the legal, 


valid and binding obligation of the Seller, enforceable against 
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the Seller in accordance with its terms; 

(2) the instruments of sale, conveyance, 
assignment and transfer delivered by the Seller to the Buycr 
have been duly executed and delivered, are legal, valid and 
enforceable against the Seller in accordance with their terms, 
and have vested in the Buyer all right, title and interest of 
the Seller in all of the assets and properties conveyed there- 
under Subject to obtaining necessary consents in accordance 
with Section 1.3 hereof; 

(3) so far as known to such counsel, “the 


execution, delivery and performance of this Agreement by the 


Seller does not violate any provision of law applicable to 


the Seller; and 
(4) so far as known to such counsel, the asscts 

being transferred to the Buyer hereunder are subject to no 
liens or encumbrances other than as set forth on the Financial 
Statement. 
7. TRANSACTIONS SUBSCQUENT TO CLOSING 

(a) Use of Name. The Buyer will take whatever action 
is necessary to eliminate the use of the Gulf & Western In- 
dustries, Inc. name, the Paramount Pictures name, the Famous 
Music name, together with their respective trademarks and 
logos, as to all the assets conveyed and from all transactions 
entered into by Buyer after the Closing Date except as may be 
permitted by any license agreements entered into between Buy- 


er and Paramount under separate agreement. 
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(b) Additional Documents of the Seller. The Scller 
will from time to time execute and deliver to the Buyer such 
additional documents as may be necessary for the transfer or 
conv sance of all the assets being transferred to the Buyer 
hereunder. 

(c) Further Assurances. From time to time after the 
Closing Date, the Buyer will make available to the Scller 


any records, documents or @ata in its possession which the 


Seller may reasonably require in order to prepare any neces- 


sary tax returns or other reports rr uired of it as to the 
assets being conveyed and to defend o.d prepare for the 
defense of any claims asserted against it or its affiliates 
concerning said assets and operations. 
ww INSERT PAGE 1290 

8. INDEMNIFICATION AND SETTLEMENT OF CLAIMS 

8.1 Indemnification by the Seller. The Seller agrees 
to indemnify and hold the Buyer harmless against and in 
respect of the following: 

(a) Any lien created by the Seller and not reflected 
on the books as of July 31, 1974. 

(b) All reasonable costs incurred by the Buyer in 
connection with any action, suit or proceeding incident to 
any of the matters indemnified against in this Section 8.1. 
Seller may engage counsel of its own choosing to represent 
Buyer in any such matter, and Buyer agrees to cooperate with 


such counsel. 
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(a) Seller and G + W agree that subsequent to the closing 
date they, or either of them, either by themselves, or in 
joint venture with others, will not engage in the recording 
business for a peridd of one year. Seller and G + Ww 
further agree that for a period of one year from the 
closing date they, or either of them, shall not directly 

or indirectly engage in the record business using the name 
or trademark "Paramount", or allow others to use such name 


in connection with phonograph records or tapes. Provided, however, 


@ 
Seller may at any time release or cause the release of sound 


track records and tapes utilizing the Paramount name and 
trade mark. 

(e) Buyer shall have the right of first negotiation in 
connection with any sound track albums controlled by 
Seller, G + W or Paramount Pictures Corporation for a 


period of five years from and after the closing date. 
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8.2 Indemnification by the Buyer. The Buycr agrees to 
indemnify and hold the Seller, G &W and its Affiliates harm- 
less against and in respect of the following: 

(a) All liabilities and claims of any kind, whether 
express or implied, relating to Seller and the assets being 
conveyed hereunder, except for those expressly not assumed by 
the Buy nder the provisions of Section 2(b) hereof. 

(b) All liabilities and clains of any kind, whether 
express or implied, relating to tie Purchase Agrcement, all 
as more fully set forth in Section 2(c) hereof. , 

9. MISCELLANEOUS 

9.1 Bulk Sales Law. The Buyer hereby waives compliance 

by the Seller with the provisions of the Bulk Sales Law of 


any state. 


Licept as oThseus se tecessly provided herei 4 | 


9.2 Sales and Use taxes. { any sales or use tax under the 


laws of the United States or any state or political subdivision 
thereof whicn may be payable by reason of the transactions con- 
summated pursuant to this Agreement ana any recording or filing 
fees incurred by either party hereto in connection with the 
transfer of title to property received hereunder will be pay- 
able by the Buyer. The Buyer agrees to reimburse the Seller, 
on request, for any such taxes or fees required to be paid and 
actually expended by Seller. 

9.3 No Brokerage. Each party hereto represents and 
warrants te the other party hereto that it has not incurred 


any obligation or liability, contingent or otherwise, for 
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brokerave or finder's fees or agent's commission or other 
“qike payment in connection with this Agreement or the trans- 
actions cantemplated hereby and agrees to indemnify and hold 
the other party hereto harmless against and in respect of 
any such obligation or liability based in any way on agree- 
ments, arrangements or understandings claimed to have been 
made by such party with any third party. 

9.4 Survival of Representations and Warranties. The 
parties hereto covenant and agree that the representations 
and warranties contained in this Agreement or in any-document 
delivered in connection with the Closing hereunder will sur- 
vive the Closing Date hereunder. 

9.5 Waivers. Any party to this Agreement may, at any 
time by written notice to the other, (a) exteid the time fur 

he performance of any of the obligations or other actions 
of any other party; (b) waive any inaccuracies in the repre- 
sentations or warranties of any other party contained in this 
Agreement or in any document delivered pussuant to this Agree- 
ment; (c) waive any conditions precedent to it. obligations 
hereunder or compliance with any of the c »2nants of any other 
party contained in this Agreement; and (d) waive or modify 
performance of any of the obligations o. any party. No 


action taken pursuant to this Agreement including, without 


limitation, any investigation by or on behalf of any party, 


will be deemed to constitute a waiver by the party taking such 


action of compliance with any representations, warranties, 
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covenants or agreements contained herein. The waiver by any 
“party hereto of a breach of any provisions of this Agreement 
will not operate or be construed as a waiver of any subsequent 
breach. 

9.6 Expenses. Whether or not the transactions contem- 
plated by this Agreement are consummated, each of the parties 
hereto will pay the fees and expenses of its counsel, accoun- 
tants and other experts and all of its other expenses incident 
to the negotiation, preparation and execution of this Agree- 
ment and the consummation of the transactions contemplated 
hereby. 

9.7 Notices. All notices, requests, demands and other 
communications which are required or may be given under this 
Agreement will be in writing and will be deemed to have beer 
duly given if delivered personally or mailed, by registered 


or certified mail, return receipt requested: 


a 


(a) If to Seller, to: 


Paramount Pictures Corporation 

1 Gulf & Western Plaza 

New York, New York 10025 
Attention: Art Barron 


With a copy to: 

Robert L. Jones, Esq. 

Gulf & Western Industries Inc. 
1 Gulf & Western Plaza 

New York, New York 10023 


(b) If to Buyer to: 


%% inscer Paak [5a 
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If to BUYER, to: 


ABC Records, Inc. 

8255 Beverly Boulevard 

Los Angeles, Célifornia 90048 
Attention: Jay H. Lasker, President 


With a copy to: 

Lee Young, Jr. 

ABC Records, Inc. 

8255 Beverly Boulevard 

Los Angcles, California 90048 


And another copy to: 


I. Martin Pompadur, Vice President 
American Broadcasting Companies, Inc. 
1330 Avenue of tie Americas 

New York, New York 10019 
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or to such other address as any party will have specified by 
“notice in writing to each of the other parties. 

9.8 Entire Agreement. This Agreement and all Closing 
papers furnished hereunder constitute the entire agreement 
between the parties hereto and supersede all prior agreements 
and understandings, oral and written, between the parties 
hereto with respect to the subject matter hereof. 

$9 Binding Effect, Benefits. This Agreement will 
inure to the benefit of and be binding upon the parties here- 
to and their respective eeaeuseaes and assigns; nothing in 
this Agreement, express OF implied, is intended to confer on 
any other person other than the parties hereto or their 
rexpective successors and assigns, any rights, remedics, 
obligations and liabilities under or by reason of this Agree- 


ment. 


9.10 Assignability This Agreement will not be assign- 


able by any party hereto without the prior written consent of 
each of the other parties hereto. 

9.11 Section and Other Headings. The section and other 
headings contained in this Agreement are for reference pur- 
poses only and will not affect the meaning or interpretation 
of this Agreement. 


9.12 Counterparts. This Agreement may be executed in 
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any number of counterparts, each of which will be deemed to 
be an original and all of which together will be deemed to 
be one and the same instrument. 

9.13 Neither Seller nor Buyer shall have the right to 
rescind this Agreement in the event of any breach of any of 
the conditions or warranties herein contained. The rights of 
Buyer and Seller, in the event of any such breach, shall be 
solely an action for damages except to the extent that specific 
performance or injunctive relief would be applicable, under 
the particular circumstances. , 

9.14 It is understood and agreed that the stock in Blue Thumb 
Records, Inc. is socalled “legend" stock and may not be transferred 
except with the consent of the Commissioner of Corporations of the 


State of California. Seller will seek such consent and the trans- 


fer of stock contemplated hereby is subject to Seller's obtaining 


same. If consent is denied, Seller will transfer the assets of 
Blue Thumb Records, Inc. in lieu of stock. 

9.15 This Agreement shall be construed in accordance with 
the laws of the State of California. 

9.16 Seller shall advise Buyer during the 30 day period 
following the closing date as and when options are to be exer- 
cised and/or payments under existirg contracts must be made. The 
failure to provide such information shali not constitute a 


breach of this Agreement. 
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IN WITNESS WHEREOF, the parties hereto have caused this 


Agreement to be duly executed as of the date first above 


written. 


FAMOUS MUSIC CORPORATION 


By VN We ae 
Seller" 


ABC RECORDS, INC. 
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1. Seller's merchandise inventory, advertis‘ng materials 
and advertising accessories, wherever situated. In- 

cluded within the aforesaid merchandise inventory shall be work 
in progress, for example, phonograph records and album covers in 
the process of manufacture upon the Closing Date. Buyer shall be 
solely responsible to the suppliers for the entire process of 
manufacture of such work in progress for which Seller has not 
been billed, and shall pay for same upon presentation by Seller 
or such suppliers of invoices covering same. 


2. (a) All contracts of Seller with musicians and 
other performers relating to the rendition 
of services in connection with the manufacture, sale and distri- 
bution of phonograph records and the advertising, exploitation 
thereof (herein called “artist's contracts"). 


(b) All contracts of Seller with persons, firms 
and corporations pursuant to which Seller 
acquired rights to manufacture, sell, distribute and exploit 
phonograph records derived from master recordings furnished by 
such persons, firms and corporation, and whether or not Seller 
acquired ownership of said master recordings (herein called 
"master purchase/lease contracts"). 


(c) All other contracts of Seller with persons, 

firms and corporations pursuant to which 
Seller acquired rights to record, manufacture, produce, gistribute 
sell, advertise and/or exploit phonograph records, whether 
domestically or in foreign countrics, and whether or not Seller 
acquired ownership of the phonograph records-:or of the master 
recordings from which such phonograph records have been or 
may be in the future manufactured (herein called “independent 
production contracts"). 


3. All contracts with other persons, firms or corporaq~ 
tions pursuant to which Seller granted rights or 
agreed to grant rights to such others to manufacture, produce, 
distribute, sell, advertise and/or exploit phonograph records 
manufactured from master recordings owned or controlled by Seller 
(herein called "Seller's licenses"). 


4. All of the copyrights, including rights of renewal 
thereof, which Seller has acquired in master record- 
ings and any phonograph record album covers and related artwork. 


SCHEDULE I 
Page l 
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5. Those master recordings owned or otherwise in the 
- possession or under the control of Seller pursuant 

to contracts referred to in paragraph 2 of this Schedule I. Said 
master recordings include both those which have heretofore been 
utilized in the manufacture of phonograph records released for 
commercial distribution ("released masters"), and those not yet 
so utilized ("unreleased masters"). The words "masters" or 
“master recordings" mean and include all magnetic tapes, matrices, 
mothers, stampers, metal parts and all other parts and components 
necessary for the production and manufacture of phonograph records 
and prerecorded magnetic tapes. All unreleased masters shall 
be delivered "as is" and all expenses incurred after the Closing 
Date in the editing, cutting and "mastering" of such unreleased 
masters shall be the sole responsibility of Buyer. 


6. All agreements between Seller and the American Federa-~ 

tion of Musicians, the Music Performance Trust Fund : 

and Special Payments Fund ("AFM collective bargaining agreements"), 
and all agreements between Seller and the American Federation 


of Television and Radio Artists ("AFTRA collective bargaining 
agreements"). 


7. Lease agreement between Brentwood Intercontinental 
and Blue Thumb Records, Inc. dated July 23, 1973, 
covering premises located on the second floor at 11538 San 
Vicente Boulevard, Los Angeles, California 90049. 


8. Lease agreement covering premises of Seller in 
Nashville, Tennessee, a copy of which Seller has furnished to 
Buyer. 


-” 


SCHEDULE I 
Page 2 


CURRENT ASSETS 


Marketable Securities 


Trade Accounts 
Receivable 


Less: Reserve for 
Returns & Doubtful 
Accounts 


Net Receivables 
Inventory 
Artist Advances 
Presaid Expenses & 


aid 
ther Currert 
ssets 


Total Current Assets 


Net Property, Plant & 
Equipment 


Gecdwill 


Total Assets 


FAMOUS MUSIC PECORD GROUP 
PRO FORMA BALANCE SHEET 
As of June 25, 19 


CURRENT LIABILITIES | 
san 
1,000 Trade Accounts Payable 1,230,466 


Royalties Payable - 1.522.832 
$6,718,697 Artist Pare 2 a) ~ 


Royalties Payable - Other 
Accrued Expenses & Other 
Liabilities 
3,863,590 
Total Current 
2,012,175 Liabilities 


3,940,096 


362,034 


10,178,803 Long-Term Liabilities 


126,547 Equity 
677,227 


$10,982,579 Total Liabilities & Equity 


EXHIBIT “A” a i OW 


EXISTING EMPLOYMENT CONTRACTS 


James Foglesong 
Tommy Lipuma 
Sal Licata 


Lawrence S. Baunach 


SCHEDULE II 
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DEFENDANT'S EXHIBIT E - A NEW YORK TIMES REVIEW BY 1VE BARNES DATED 
DECEMBER 2, 1972 


Theater: Rock Musical 
Pi “© Sfp Se A 


The Mission's Virgin’ 
Opens at Villageast 


By CLIVE BARNES 


Pees eer 

ca town. It 

night, officially, at the Vil- 
is new 


Their story is a fascinat- 
ing one. It is full of church 
itics and church ritual. 
ere is a of Roman 
Catholic who have 
been rebuked bb: their 
| seniors — their message is 
plain and clear. It is put 
| very clearly by one of the 
leaders of the group, and 
el mancely comer. the 
ev. eilly. strongly to those wi 
Father O'Reilly writes: wonder pee a Roman Cath- 
“Because of its antiquated olic priests and their ccli- 
| laws religion is bacy. I think celibacy is 
| dying. ‘s wrong. me 5 eveyone opin- 


sacred laws have been neg- ions could 
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DEFENDANT ‘S EXHIBIT | - NEW YORK TIMES REVIEW BY DON HECKMAN 
DATED OCTOBER 20, 1972 


THE NEW YORK TIMES (pp. 287a-288a) 
October 20, 1972 


ROCK OPERA: 4 PRIESTS PRESENT ‘VIRGIN’ 


By Don Heckman 


Only a benign, but unfortunately, short-sighted, faith could 
have brought a "rock opera” called “Virgin’ into Philharmonic Hall 
for a showcase perforn nce Wednesday night. 

Composed by four young priests who are part of a reform group 
called the Contemporary Mission, "Virgin" was presented as a series 
of tableau-like scenes, with four principal singers, a chorus of 
dancers and singers, a rock group, and an on-stage orchestra. The 
story line--such as it was--dealt with a young priest's attempt to 
reconcile the dictates of his conscience with the demands of religious 
custom. 

The lyrics that resulted no doubt had special significance 
for young church people who are attempting to resolve similar con- 
tradictions in their own lives. But the Rev. John O'Reilly (the 


principal writer) and his collaborators failed to bring the prob- 


lem out of the confines of religious parochialism and into a 


broader, more meaningful universalism. 
The music was no better. Eclectic, slick, well-assembled pop- 
rock describes it well enough. But its machine-oiled efficiency 


had more to say about the pervasive effects of the rock musical 
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style than it did about any special qualities of artistic 


inspiration. 

Considering the costs of a one-shot presentation of 
this sort, "Virgin" may have to be placed right up there 
with "Dude" as one of the season's most disastrous show 


biz outings. 


REPRINTED FROM ORIGINAL 


DEFENDANT'S EXHIBIT*K - AN AGREEMENT DATED NOVEMBER 28, 1972 
QNTEMPORARY MISSION, INC. AND oo, \ on euurs 
Mi rama Mudie FAMOUS MUSIC CORPORATION = tewvor New vars 10025 


A GULF + WESTEAN COMPANY 
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AAF.ON W. LEVY 
VICE PRESIDENT 


November 28, 1972 


The Contemporary Mission, Inc. 
1 Mayapple Road 
Stamford, Ccennecticut 


Gentlemen: 


We are advancing you the sum of $7,500.00 and you hereby 
acknowledge receipt of said sum and accept the same upon 
the following terms and conditions: 


1. Said sum will be used by you to sustain the running of 
the stage presentation of "Virgin" at the Villageast Theater 
in New Yo:k City for the balance of the week ending Sunday, 
December 3, 1972. 


2. Said sum shall be deemed to constitute a further ddvance 
chargeable against any and all royalties accruing to your 
account of the existing recording and split publishing agree- 
ments between us. To the extent that such royalties are not 
sufficient to repay the said sum, or in the event that "Virgin" 
shall not run to the end of the current week, the unpaid 
balance thereof shall constitute a direct obligation of The 
Contemporary Mission, Inc. to Famous Music Corporation. 


3. You acknowledge that Famous Music Corporation shall be 
relieved of its obligation to expend a minimum of $50,000.00 
in the promotion of "Virgin" record sales if, as and when, in 
the sole opinion of Famous Music Corporation, such promotion 
shall cease to be effective and profitable. 


Yours very truly, 


FAMOUS MUSIC CORPORATION 


ame + ie 


Aaron W. Levy | 
Vice President 
ACCEPTED AND AGREED TO: 


THE CONTEMPORARY MISSION, 


cast ee Oe NL Se a 


bore 
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DEFENDANT'S EXHIBIT N - AFFIDAVIT OF FATHER ISSACC N. RANEY DATED 


UNITED STATES DISTRICT COURT MAY 22, 1972. 
DISTRICT OF CONNECTICUT 


THE ROBERT STIGWOOD GROUP LIMITED, 
et Al.5 
Plaintiffs, 72 Civ. B. 501 
-against- 
JOHN T. O'REILLY, et al., AFFIDAVIT 


Defendants. 


STATE OF NEW YORK 


COUNTY OF ORANGE 


FATHER ISSAC N, RANEY being duly sworn deposes and..says: 

1. I am the Provincial-Superior of the Missionary Society 
of the Holy Apostles whose headquarters are located at 1300 
Newton Street N.E. Washington, D. C. | : 

2. Ihave read the letter from the Internal Revenue Service 
to the Contemporary Mission annexed hereto and marked "Exhibit 1". 

3. The Contemporary Mission to my knowledge is not now 
nor has it ever been a part of the Missionary Society of the 
Holy Apostles. Furthermore,.the Contemporary Mission has never 
been authorized to my knowledge by the Missionary Society of the 
Holy Apostles .to seek exemption from federal taxation on the 
basis of alleged affiliation with the Society or by use of its 
tax-identification number. 


2 fs eso « Pe: os, 71 Aa le 


“Rev. Issac N. Raney MSs. A. 
Sworn to before me tnis 


2end day of May, ne 
Chiesa & AAarnh a7 
TiIOMAS Z SZAMAN 


ca 
Coos s09 Exore Mach wo Tt 
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DEFENDANT'S EXHIBIT N-1 - LETTER FROM IRS DATED APRIL 23, 1972 ATTACHED 
TO RANEY AFFIDAVIT (PP.291a-292a) 


Adavcss sny tepiyta. L114 Market St., Se Louis, hile. 63101 
Davroetancin nt tie TreaLcwry 
~4Ns PAY USFS ¢ @ ' tls iJ o Gale e 


je Ae ielhes Gor 
~-,° » - Km 2 ae ry 
niornaal Bevenuye service 
festa: : . tn segts vfee tor ‘ 


HPR239 VQ F:1:3:37-WIB 


Tne Contemporary Mission 
2102 North 13th Stroet 
St, Louis, Missouri 63106 


vd 
This is in referenca to your application for sxenption from Federal income 
tax as an organization described in section 501(c)(3) of the Internal 
Rayeme Ccda, 


Based upon the information sutuitted, we have concluded that your exenp- 
7 tion from Federal incone tax is covered by the group ruling issued by 

./ our National Office to ths National Catholic Welfare Conference. That 
ruling holds that all aegancies, instrumentslities, as well as the cduca- 
tionsl, charitable end religious institutions operated, supervised or 
controlled by or in connection with the Roann Catholic Church in the 
United States, its territories or posszas3ions, appearing in the list of 
ouch institutions, contained in the United States Edition of Tae Ofvicial 
Catholic Directory, ara entitled to exemption from Federal income tax 
under the provisions of section 501(c){3) of the Internal Revenus Code. 


Inasszich as you are an integral part of the operations of the Missionary 
Society of the Holy Apostles, wnich is listed in the Official Catholic 
Directory, you comz within the score of the above-centioned ruling. 

Your exenpt status will contime as long as tho Society's naza aprears 
in thea Directory submitted anmally to cur Notional Office. 


Urder the National Office Group ruling, contributions izede to you are 
doductible by the donors in cozputing their taxable incoze in the mannar 
and to the extent provided by section 170 of the Internal Revenue Code. 
Likewvis2, bequests, legacies, devis2s, transfers or gifts to or for your 
use are deductible for Fedorel estate and gift tax purposes under the 
provisions of sections 2055, 2106 and 2522 of the Code. 


It is the policy of the Service not to issue determination lettersto 
organizations covered by group rulings. Therefore, a Separate determina- 
tion letter will not bs sent to you. 


ast oY ATM 


en  euinlll 


The Contemporary Hission 


If any question arisss with respect to your statue for Foderal inecma tax 
purposes, you may use this letter as evidence of your exezuption. 


This is an advisory letter. 


Very truly yours, 


A 201 Attidasit ot Sersice bs Maul LUTZ APPELLATE PRINTERS, INC. 


COURT OF APPEALS 
I CC no coucainihnlapence ceeds 
Index No. 


CONTEMPB@ARY MISSION, INC., 


Plaintiff-Appellee, 
- against - Affidavit of Service by Mail 


FAMOUS MUSIC CORP., 
Defendant - Appellant, 
and 
PARAMOUNT PICTURES, et al., Defendants. 


EEE ERREnmenne 


STATE OF NEW YORK. COUNTY OF 


1, Velma N. Howe, heing duly sworn, 
depose and sav that deponent is not a party to the action, is over 18 vears of age and resides at 


_ 298 Macon Street, Brooklyn, New York 112N 


That on the bth day of Raoaber 19 76° depunent served the annexed 


brief upon William D, O! Reilly, Esq. attorney(s) for 


plaintiff-appellee in this action, at 52 Sharon Road Windham, NH 02383 


the address designated by said attorney(s) for that 
purpose by depositing a true copy of same, enclosed in a postpaid properly addressed wrapper in a 
Post Office Official Depository under the exclusive care and custody of the United States Post Offtce 
Department, within the State of New York. 


Sworn to before me. this 15th 
day of November 19% . F 


Wiles. eee 


Velma N, Howe 


t/ 


Ue ae! 
zs Lx hy 


BETH A. HIRSH 
NOTARY PUBLIC, State of New York 
No. 4. - 4623156 
Qualified 1 Queens County 
Commission Expires March 30, 1978 


